
CITY OF HOUSTON
HCD Purchasing Unit 3200

 SERVICE RELEASE ORDER

Mail Invoice to
COH HOUSING & COMMUNITY DEV

FINANCIAL SERVICES SEC, ACCT PAY

PO Box 1562

HOUSTON TX  77251-1562

Vendor Address
Vendor Address Number 163827
NHPF HOUSTON LLC

122 EAST 42ND STREET SUITE 4900

NEW YORK NY  10168

USA

Information
SRO Number/Date 4500348634-0 / 06/04/2021

CoH Vendor Number 163827

Page 1 of 2  

Buyer's Name Teresa Moore 461

Buyer's Telephone Number 832.394.6272

Buyer's Fax Number

Buyer's E-mail Address Teresa.moore@houstontx.gov

CONFIRM RECEIPT AND ACCEPTANCE OF PURCHASE ORDER
TO BUYER'S E-MAIL ADDRESS

SRO NUMBER MUST APPEAR ON ALL PAYMENT AND
DELIVERY CORRESPONDENCE

Shipping Address HOUSING & COMMUNITY DEVELOPMENT

PROCUREMENT SERVICES

2100 TRAVIS, 9TH FLOOR

HOUSTON TX  77002

USA

Terms of payment : Pay net 30 w/o deduction Currency   USD

Shipping Terms FOB(Free on board) /DESTINATION

Our reference: 2021-0490

Your person responsible: JASON MINTER

Your reference: 2021-0490

Contract Amount   $10,250,000.00

The development will serve seniors at a range of income levels, including households earning 80% of the area median income and below.

NOTICE OF SUPPLEMENTAL ALLOCATION OF FUNDS

By the signature below, the City Controller certifies that, upon the request of the responsible director, the supplemental sum set out below has been

allocated for the purposes of the Agreement out of funds appropriated for this purpose by the City Council of the City of Houston.  This supplemental

allocation has been charged to such appropriation.

Item Quantity UM Material # / Description Unit Cost Extended Cost

   10 1.00 AU 10,250,000.00 / AU 10,250,000.00 

99884 REAL ESTATE (INCL. B

The Citadel Apartments

Release Order against contract 4600016755 Item 00010

06/04/2021     TAM

The Citadel Apartments     Amount:  $10,250,000.00

The Citadel Apartments will be a 74 unit affordable rental home community containing a mix of efficiency and

one-bedroom units.



CITY OF HOUSTON
HCD Purchasing Unit 3200

 SERVICE RELEASE ORDER
PO number/date  4500348634 -0  / 06/04/2021  Page 2 of 2  

SRO NUMBER MUST APPEAR ON ALL PAYMENT AND
DELIVERY CORRESPONDENCE

Item Quantity UM Material # / Description Unit Cost Extended Cost

Gross Price

10,250,000.00
USD    1 AU                1.000     10,250,000.00 

*** Item partially delivered ***

Expected value of unplanned services:   10,250,000.00 

Delivery Date:  06/02/2022

_________________
Total **** USD       10,250,000.00 
2021-0490 ORD PASSED 6/16/2021; LOAN AGMT

EXECT'D MAYOR 7/9/2021; CS DATE 7/9/2021

NHPF HOUSTON, LLC TOGETHER WITH CHCDC AFFORDABLE ELDERELY LLC

A LOAN AGREEMENT TO PROVIDE A LOAN OF HURRICANE HARVEY CDBG DISASTER RECOVERY FUNDS FOR THE CITY'S MULTIFAMILY

PROGRAM, FOR THE SITE AQUISITION AND NEW CONSTRUCTION OF THE CITADEL APARTMENTS TO BE LOCATED IN COH, HARRIS COUNTY

- 3331 ELGIN STREET-CONSTRUCT 74 UNIT AFFORDABLE HOUSING RENTAL COMMUNITY

CITY'S CDBG-DR $10,250,000.00

EFECTIVE CS DATE

NOTICE -- This is a contract release order against the contract referenced herein.  The terms and conditions in the
referenced contract are hereby incorporated into this contract release order as if set forth in full text.  All work performed
pursuant to this contract release order shall be performed in strict accordance with the referenced contract's statement of
work/scope of services.

I hereby certify a certificate of the necessity of this expenditure is on file in this
department.

I hereby certify that the expenditure for the above goods
has been duly authorized and appropriated and that
sufficient funds are available to liquidate same.

        Mayor                          Chief Procurement Officer                       Controller



LOAN AGREEMENT 

Dated July ___, 2021 

By and between 

CITY OF HOUSTON, TEXAS,  
a home-rule city organized under the laws of the State of Texas 

and 

NHPF HOUSTON, LLC, 
a Texas limited liability company 

and 

CHCDC AFFORDABLE ELDERLY, LLC, 
a Texas limited liability company 

9
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LOAN AGREEMENT (CDBG-DR 17 Transaction) 

The parties to this Loan Agreement (this “Agreement”) are the CITY OF HOUSTON, 

TEXAS, a home-rule city organized under the laws of the State of Texas (“City”), and NHPF 

HOUSTON, LLC, a Texas limited liability company (“Borrower”) and is joined herein by 

CHCDC AFFORDABLE ELDERLY, LLC, a Texas limited liability company (“Owner”). 

Unless the context otherwise requires, the initial capitalized words shall have the meanings 

ascribed to them in Schedule A attached to this Agreement if they are not otherwise defined in the 

main body of this Agreement. 

Borrower, City and Owner hereby agree as follows:  

SECTION ONE 
BACKGROUND 

A. Borrower has requested and this Agreement provides for a loan to be made from 

the City to the Borrower in the maximum principal amount of Ten Million Two Hundred Fifty 

Thousand and No/100 Dollars ($10,250,000.00) (“Loan Amount”) (“City Loan” or the “City’s 

Loan”).  The City’s Loan will provide for the rehabilitation, reconstruction, acquisition and/or 

construction of replacement affordable housing that was damaged or destroyed by Hurricane 

Harvey, and will serve a Low and Moderate Income (“LMI”) benefit by providing or improving 

residential structures to be occupied by households qualifying for LMI (“LMI Persons” or “City’s 

LMI Persons”). 

B. Funding for the City Loan is being provided to the City pursuant to 2017 

Community Development Block Grant (“CDBG”) Disaster Recovery program funds (“CDBG-

DR17 Program”) awarded by the United States Department of Housing and Urban Development 

(“HUD”) through the Texas General Land Office (“GLO”) under the Continuing Appropriations 

Act, 2018 and Supplemental Appropriations for Disaster Relief Requirements Act, 2017 (Public 
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Law 115-56) and the Further Additional Supplemental Appropriations for Disaster Relief 

Requirements Act, 2018 (Public Law 115-23), and the requirements published by HUD under 83 

Fed. Reg. 5844 and 83 Fed. Reg. 40314, and is subject to the terms and conditions of that certain 

Contract Numbered 19-147-001-B489 (“2019 Subrecipient Agreement”) and 21-134-000-C788 

(“2021 Subrecipient Agreement”), as may be amended from time to time (“GLO Contract”) 

between GLO and the City.  Pursuant to the GLO Contract, the provisions of that certain City of 

Houston Local Action Plan – Hurricane Harvey Housing Recovery passed and approved by City 

Council of the City of Houston (“City Council”) by Ordinance No. 2018-518 on June 27, 2018, as 

amended by that certain State of Texas Plan for Disaster Recovery: Hurricane Harvey Round 1, as 

amended from time to time (as so amended, the “Action Plan”), Federal regulations, as published 

in 24 C.F.R. Part 570 (“CDBG Regulations”), the State of Texas CDBG Housing Rules, as 

published in 10 TAC Chapter 60; the City’s Harvey Multifamily Program Guidelines, as amended 

from time to time, and other related administrative rules and regulations issued by the Federal 

Government or State of Texas that are applicable to rental activities funded under the CDBG-

DR17 Program (“Other Requirements”) are hereby included or incorporated in this Agreement and 

sub-agreements, as applicable.  Furthermore, Borrower and Owner have been notified that the 

information related to the development, its operations and its residents are covered under Chapter 

552, Texas Government Code, the Texas Public Information Act, unless a valid exception exists, 

and Chapter 2306 of the Texas Government Code. Borrower and Owner acknowledge that on the 

date HUD approves the eighth amendment to the Action Plan, the City’s 2019 Subrecipient 

Agreement shall automatically terminate and the 2021 Subrecipient Agreement will become 

effective to govern this Agreement from that date forward. 



 3 

C. The term of the City Loan shall commence on the Closing Date and shall mature 

on the last day of the Affordability Period (as same may be extended).  Until Project Completion 

Borrower shall have no obligation to make payments on the City Loan. Following Project 

Completion the outstanding principal balance of the note shall accrue interest at the rate of one 

percent (1%) simple interest per annum.  From Available Cash Flow, Borrower shall pay an annual 

installment equal to the lesser of (i) one percent (1%) annually on the outstanding balance of the 

City Loan plus accrued unpaid interest, if any, or (ii) fifty percent (50%) of Net Cash Flow, as 

defined below. The annual interest payment or non-payment of such interest shall be accompanied 

by evidence acceptable to the Director documenting Net Cash Flow or lack of sufficient Net Cash 

Flow. Unpaid interest will accrue and will be payable from future Available Cash Flow. For 

purposes of this provision Available Cash Flow shall mean 50% of Net Cash Flow, defined as 

follows:  

Net Cash Flow shall mean all income and revenues actually received by Owner from the 

lease of the Project Units and other improvements, and all other income and revenues actually 

received by Owner in connection with the Project, excluding and deducting therefrom all 

(1) Operating Expenses, including any debt service payments related to the Senior Loan (but not 

any subordinate loans); (2) security, pet or cleaning deposits, if any; (3) payments from the 

Replacement Reserve or from Operating Reserves; (4) payments or reimbursements from insurers 

or other third parties and used or to be used for restoration, repair or remodeling of any of the 

Project Units or other improvements; (5) capital contributions, grants, proceeds of any permitted 

sale, transfer, exchange, refinancing or other disposition or encumbrance of all or a portion of the 

Project; (6) condemnation proceeds and awards in place of them; (7) tax reduction or abatement 

proceeds (8) City Loan proceeds; (9) deposits made to operating reserves and to the replacement 
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operating reserves; (10) payments of the deferred developer fee; (11) costs of residential services; 

(12) social services fees; and (13) any tax credit adjustments, any asset management fees due to 

either the Tax Credit Investor or a limited partner to the extent such fee is authorized under the 

Approved Final Operating Budget and loans from the limited partner of Owner related to the 

Project (to the extent that repayment of such loan (a) is not secured by the Project and (b) is made 

for the purposes of covering assumed tax liability, tax credit shortfalls and operating deficits under 

the Approved Final Operating Budget for the applicable year. 

Provided that no Default then exists and subject to the Director’s consent and the conditions 

of this Section, Borrower may, at its option, extend the Term of this City Loan for a maximum of 

three (3) successive renewal periods of five (5) years each (the “Renewal Periods”) by written 

notice to the City of Borrower’s desire to renew the City Loan (the “Renewal Notice”) which 

Renewal Notice shall be given no earlier than ninety (90) days prior to the expiration of the then 

current Term and no later than thirty (30) days prior to the expiration of the then current Term (as 

it may have previously been extended). For each Renewal Period, Borrower will pay the City a fee 

equal to one percent (1.0%) of the then outstanding balance of the City Loan which is a good faith 

estimate of the additional legal fees, monitoring costs and other expenses to be incurred by the 

City as a result of such extension and which sum must be paid simultaneously with the giving of 

the Renewal Notice. The extension option may only be exercised as to one Renewal Period at a 

time. (For clarity purposes, the second extension option may be exercised no earlier than ninety 

(90) days prior to the expiration of the first Renewal Period and will not be available if the first 

extension option is not exercised and the third extension option may be exercised no earlier than 

ninety (90) days prior to the expiration of the second Renewal Period and will not be available if 

the first and second extension options are not exercised.) As a condition to each such extension, 
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the Affordability Period must be extended to cover the applicable Renewal Period, and the parties 

shall execute a written extension agreement and any other documentation which may be required 

to extend the City Loan, the Affordability Period and the Restrictive Covenants for the Renewal 

Period in form and substance reasonably acceptable to the City and Owner.  In addition, as a further 

condition to the renewal, (i) Borrower shall provide the City with a title company endorsement to 

the City’s loan policy of title insurance for such extension under Texas Title Insurance Procedural 

Rule P.9.b.3 (or the equivalent), and (ii) the Project must pass the inspection of the City to ensure 

compliance with the Minimum Property Standards as the same are revised from time to time and 

if necessary, the Borrower shall cause Owner and Owner shall additionally make all necessary 

repairs to bring the Project into compliance.  If Borrower requests an extension, the City may also, 

as a condition of renewal, require that the Replacement Reserve Account(s) be collaterally 

assigned to the City, subject, however, to Senior Funding Lender’s interest in the Replacement 

Reserve Account(s) under the Senior Loan Documents. 

D. No payment of principal shall  be payable under the City Loan except (and subject 

to the next sentence) in the event of Borrower’s or Owner’s Default of its obligations or 

representations and warranties under (a) this Agreement, (b) the terms of the Note, the Collateral 

Note or any security or other Loan Documents securing or evidencing the City Loan, and/or (c) the 

City’s Restrictive Covenants, provided, however, the Director, in his or her sole discretion, may 

waive in full or in part any requirement of this sentence. Upon the Maturity Date, if no Default has 

occurred which remains uncured, the amount of the City’s Loan which remains unpaid, if any, 

shall be deemed paid by Borrower. In the event the Director elects to accelerate payment of the 

Note and declare that all sums under the City Loan  are immediately due and payable upon the 

declaration by the Director of a Default under (a) this Agreement, (b) the terms of the Note or other 
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documents securing or evidencing the City Loan, (c) the City’s Restrictive Covenants, (d) the 

terms of the Owner Loan Agreement or the terms of any of the Owner Loan Documents, or (e) the 

Collateral Assignment (Owner Loan), the principal balance of the City Loan together with accrued 

but unpaid interest thereon shall become immediately due and payable at the Director's option. 

E. Borrower’s obligations to the City under this Agreement, including, but not limited 

to repayment of the City’s Loan as evidenced by the Note, will be secured by, among other things, 

the Collateral Assignment (Owner Loan) in favor of the City and the Owner Loan Documents.  In 

furtherance of the foregoing, Borrower and Owner shall execute and deliver any instruments, 

documents and/or agreements necessary to create or perfect the security interests referenced 

hereunder. 

F. Borrower shall loan the proceeds of the City Loan to Owner pursuant to the Owner 

Loan Agreement which has been or will be approved by the Director, for the Owner Loan from 

Borrower to Owner.  Owner shall use the proceeds of the Owner Loan for the payment of the costs 

to acquire and rehabilitate, reconstruct, construct or replace rental housing to be known as The 

Citadel, located in Houston, Harris County, Texas.  The Land on which the Project is located is 

described in Exhibit A attached to this Agreement.  The purpose of the Project is to house the 

City’s LMI Persons in compliance with the affordability agreements set forth in this Agreement 

and in the Restrictive Covenants. 

G. Guarantor will sign a Construction Completion Guaranty in the form set forth in 

the Attachments to this Agreement (“Construction Completion Guaranty”) of Borrower’s and 

Owner’s construction completion requirements under this Agreement and the Construction 

Contract. 
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H. To secure the City Loan, Borrower will collaterally assign the Owner Loan and the 

Owner Loan Documents pursuant to the Collateral Assignment (Owner Loan) executed by 

Borrower in favor of the City covering the Owner Loan, the Leasehold Deed of Trust executed by 

Owner covering Owner’s leasehold interest in the Project and the other Owner Loan Documents. 

Notwithstanding anything to the contrary in this Agreement, the Owner shall remain obligated to 

repay the Owner Loan to the holder thereof according to its terms and conditions until satisfied in 

full. 

I. The City is obligated to comply with certain requirements with respect to reporting 

to GLO about the use of the Loan Proceeds and the operations and maintenance of the Project, 

among other matters, and this Agreement contains provisions for the Borrower and Owner to 

submit information to the Director on various aspects of the Project.  Borrower shall, and shall 

cause Owner to submit, and Owner shall submit this information to the Director on the forms from 

time to time provided and required by the Director to be used by the Borrower and/or Owner 

(“Monitoring Forms”), the initial form of which is attached as APPENDIX 5 hereto. 

J. The City Loan is issued subject to the conditions and terms of this Agreement. 

K. Borrower and Owner shall comply and shall cause their contractors to comply with 

the City’s Minority, Women and Small Business Enterprise (“MWSBE”) programs as set out in 

Chapter 15, Article V of the City’s Code of Ordinances. Borrower and Owner shall make good 

faith efforts as described by the City’s Office of Business Opportunity (“OBO”) policy attached 

hereto as APPENDIX 9, to award subcontracts or supply agreements in at least 34% of the Loan 

Amount to MWSBEs. Borrower and Owner acknowledge that they have reviewed the 

requirements for good faith efforts on file with the OBO and shall comply with them. 
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Borrower and Owner shall ensure and shall cause their contractors to ensure that all 

subcontracts with MWSBE subcontractors and suppliers contain the following terms: 

1. “[MWSBE subcontractor] shall not delegate or subcontract more than 50% 

of the work under this Subcontract to any other subcontractor or supplier without the express 

written consent of the City of Houston’s OBO Director.  

2. [MWSBE subcontractor] shall permit representatives of the City of 

Houston, at all reasonable times, to perform (a) inspections of all places where work is to be 

undertaken in connection with this Subcontract, and (b) audits of the books and records of 

[MWSBE subcontractor]. [MWSBE subcontractor] shall keep such books and records available 

for such purpose for at least four (4) years after the completion of its performance under this 

Subcontract. Nothing in this provision shall affect the time for bringing a cause of action nor the 

applicable statute of limitations.  

3. Within five (5) business days of execution of this Subcontract, the prime 

contractor and [MWSBE Subcontractor] shall designate in writing to the Director an agent for 

receiving any notice required or permitted to be given pursuant to Chapter 15 of the City’s Code 

of Ordinances, together with the mailing address and telephone number of such agent.  

4. Any controversy between the parties involving the construction or 

application of any terms, covenants, or conditions of this Subcontract may be submitted to the 

OBO Director. The OBO Director may prescribe procedures to provide dispute resolution by 

neutrals, in accordance with the requirements of Chapter 15 of the City’s Code of Ordinances. 

L. Borrower and Owner hereby agree to comply with all conditions required by the 

GLO as a condition of GLO’s approval of the Project for fair housing and affirmatively further 

fair housing purposes. 
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M. Borrower and Owner agree to abide by the conflict of interest provisions at 24 

C.F.R. § 570.611, 2 C.F.R. § 200.317 and 2 C.F.R. §200.318 and furnish conflict of interest 

disclosure forms if so required by the Director.  

N. If the Loan Proceeds do not cover all of the costs of the Project, Owner shall have 

obtained at the time of  Closing a firm commitment for the funding of the remaining acquisition 

costs (if applicable) and the construction costs to repair, renovate, construct and/or reconstruct the 

Project (collectively, together with the Senior Loan and the Junior Loan, the “Other Financings”), 

all of which combined with the Loan Proceeds, total at least the amount required by the Approved 

Final Project Budget (“Final Project Budget”) in form and content approved by the Director and 

attached hereto in the Exhibits to this Agreement.  In any case, Owner shall be responsible for 

funding or obtaining funding for any costs or expenses of the Work, other Project cost under the 

Final Project Budget or otherwise payable under this Agreement to the extent not covered by the 

Loan Proceeds. 

O. It is the policy of the City to ensure that construction work it finances protects 

workers on those projects by making sure they are safe, are compensated in accordance with 

Applicable Law, and have access to pathways for sustainable careers in the construction industry. 

All contractors who work on the Project are required to implement the workforce protection 

measures at Appendix 15. 

P. The replacement reserve (“Replacement Reserve”) shall be no less than $300.00 

per unit annually, increasing by 3% annually, pursuant to the terms of the Senior Loan Documents, 

to the extent that such Replacement Reserve is required pursuant to such Senior Loan Documents, 

or, to the extent not so required, pursuant to Section 6.24 of this Agreement.  The City shall have 

a subordinate security interest in the Replacement Reserve, and Borrower and Owner shall execute 
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any instruments or other documents provided by the City that are reasonably necessary to create 

or perfect such interest. 

Q. Any property management fee, asset management fee or other similar fee 

(“Property Management Fee”) is limited to no more than five percent (5.0%) in the aggregate of 

the Project’s gross annual income. 

R. Borrower and Owner have submitted to the Director a signed Certificate regarding 

lobbying (“Lobbying Certificate”) in the form set forth in the Appendices to this Agreement (or in 

the form in effect at the time the Lobbying Certificate was submitted to the Director). 

S. In addition to the provisions of the main text of this Agreement, this Agreement 

consists of “Schedules”, “Appendices”, “Exhibits” and “Attachments”, as follows 

1. Schedule (“Schedule”) setting forth definitions. 

2. Appendices (“Appendices”), setting forth the specifics of requirements 

described in this Agreement or other City standard forms, policies and requirements, which 

specifics and forms may be modified by the City from time to time or which may change as a result 

of change in or to Applicable Law, relating to: 

(a) the City’s MWSBE programs to which the Owner’s contractors and 

subcontractors are subject; 

(b) insurance to be maintained by the Owner and also to be contained 

in the Approved Construction Contract and other Construction and 

Supply Contracts  

(c) Release and Indemnity provisions to be contained in the Approved 

Construction Contract and other Construction and Supply Contracts; 
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(d) Construction Contract Requirements including bidding 

requirements (if applicable); 

(e) the Monitoring Forms to be used by Owner and Borrower; 

(f) Applicable Law; 

(g) the Lobbying Certificate; 

(h) the Debarment Form; 

(i) the Survey Requirements; 

(j) Property Condition Assessment requirements, if applicable;  

(k) Multifamily Relocation Requirements, including related forms; 

(l) Appraisal Requirements including sample Agreement for Appraisal 

Services;  

(m) GLO Lien Waiver;  

(n) Minimum Property Standards; and 

(o) City of Houston Workforce Protection Requirements. 

3. Exhibits (“Exhibits”), setting forth: 

(a) the metes and bounds or legal description of the Land; 

(b) commitments evidencing “Other Financings”, if any;  

(c) the Preliminary Project Budget. 

(d) Scope of Work; and 

(e) Construction Schedule. 

4. Attachments (“Attachments”), as per the list of Attachments on the 

Attachments title page, describing and setting forth the information and the various specific 

documents and contents of specific documents particular to the City’s Loan to be provided by or 
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on behalf of the Borrower or Owner as conditions precedent to the Closing of the City’s Loan or 

to be executed by Borrower, Owner and the City at the Closing of the City’s Loan. 

T. The City Loan is a community development activity undertaken by the City and 

authorized under Chapter 373 or Chapter 374 of the Texas Local Government Code. 

U. The recitals and statements contained in this Section One shall be incorporated into 

this Agreement, and Borrower and Owner confirm, agree and acknowledge that the information 

contained in this Section One is true and correct in all material respects and, to the extent that any 

of the subsections contained in this Section One contain covenants or agreements of Borrower 

and/or Owner, Borrower and Owner hereby covenant and agree to comply with the terms 

therewith. Borrower and Owner further agree to comply with all laws and other requirements 

contained in the Appendices.  

SECTION TWO 
REPRESENTATIONS AND WARRANTIES 

Borrower and Owner, as the context requires,  hereby represent and warrant, and such 

representations and warranties shall be deemed to be continuing representations and warranties 

during the entire Term of this Agreement, and so long as the City shall have any commitment or 

obligation to make any disbursements of the Loan Proceeds hereunder, and so long as all of or any 

part of the City’s Loan remains unpaid and outstanding under any Loan Document (but only to the 

extent the City Loan has not been deemed repaid pursuant to the terms of this Agreement and/or 

the Note), as follows: 

2.1 Ownership and Use of Land.  Pursuant to the Ground Lease, Owner holds or will 

hold either at the time of Closing or as a result thereof a leasehold interest in and to the Land 

located in Houston, Harris County, Texas, having an address of 3331 Elgin Street, Houston, Harris 

County, Texas 77004, and more particularly described on EXHIBIT “A”, subject however, to the 
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Permitted Encumbrances (as defined in the Leasehold Deed of Trust).  Owner shall promptly 

disclose to the Director if Owner has acquired the Land from Borrower; or any officer, director, 

employee, partner, company or individual of, related to or affiliated with Borrower or Owner.  

Change Happens Community Development Corporation, Inc., shall hold at the time of Closing fee 

simple title to the Land subject to the Ground Lease. 

2.2 Information Submitted True and Correct.  The information contained in or 

submitted in connection with Borrower’s application to the City for the City Loan, as amended by 

further information provided and disclosed to the City, is true and correct in all material respects 

as of the date hereof. 

2.3 Taxes and Assessments.  There are no delinquent taxes, assessments, or other 

impositions on the Land or Project, or if there are any delinquent taxes, assessments, or other 

impositions on the Land or Project, same will be paid prior to or simultaneously with Closing of 

the City Loan.  The Land or Project has not been subject to any special (reduced) real estate 

appraisal, or abatement, exemption or deferral of ad valorem taxes in the five (5) years preceding 

the Effective Date of this Agreement, unless Owner has an effective agreement providing that 

another party is liable for all liability, accruing prior to Owner’s acquisition of the Land or Project, 

for ad valorem taxes owing as a result of an change or revocation of such special (reduced) real 

estate appraisal, or abatement, exemption or deferral of ad valorem taxes. 

2.4 Financial Capacity. 

2.4.1 The financial representations made to the City by Borrower (and by Owner 

to Borrower or City) concerning Borrower’s and Owner’s financial condition are true and correct 

in all material respects and, upon the Closing of the City Loan, Owner and Borrower have the 

financial capacity to carry out their obligations under this Agreement and the Loan Documents as 
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well as under the Owner Loan and the Owner Loan Documents.  If any material negative change 

in either Borrower’s or Owner’s financial condition occurs, Borrower and Owner shall report such 

change to the City within five (5) business days. 

2.4.2 The financial representations made to the City by Borrower and by 

Guarantor to Borrower or the City concerning Guarantor’s financial condition are true and correct 

in all material respects and, upon the Closing of the City’s Loan, Guarantor has the financial 

capacity to carry out its obligations under the Construction Completion Guaranty.  If any material 

negative change in Guarantor’s financial condition occurs, Borrower shall report such change to 

the City within five (5) business days. 

2.4.3 The Borrower, Owner and Guarantor are in good standing on all outstanding 

loans and loan commitments with no defaults or negative collection actions on any current or 

previous loans that City reasonably determines would adversely impact the ability of Borrower or 

Guarantor to perform hereunder.  Borrower and Owner have provided the City with a true and 

correct listing with addresses of all multifamily properties owned or managed by Borrower and/or 

Owner. 

2.5 Authorization.  All action on the part of Borrower and Owner necessary to 

authorize the transactions contemplated by this Agreement have been taken, and upon execution 

of this Agreement, this Agreement shall constitute the binding and enforceable obligation of 

Borrower and Owner. 

2.6 Liens.  As of the Closing Date, there are no existing or threatened liens against the 

Project (other than the lien securing the Senior Loan), and the Borrower and Owner do not know 

of any reason such liens may be filed or threatened against the Project.  As of the Closing Date, all 
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payables and liabilities to parties providing goods or services to Borrower and Owner have been 

paid and no payables or liabilities exist that are more than thirty (30) days outstanding. 

2.7 Preliminary Project Budget Contents.  The Preliminary Project Budget specifies 

(a) a listing of all costs necessary to (i) acquire the Land (if applicable); (ii) complete the Project; 

and (iii) reach a 90% occupancy level, and (b) the sources of funding which will be used to 

complete the Work and reach stabilized occupancy which will be enumerated on AIA documents 

if required by the City and shall indicate those items to be funded with Owner’s equity. 

2.8 Expertise.  Owner has engaged or will timely engage competent persons and firms 

for the purpose of constructing, leasing and managing the Project. 

2.9 Legal Existence.  Borrower is a limited liability company, duly created and validly 

existing and in good standing under the laws of the State of Texas. Owner is a limited liability 

company, duly created and validly existing and in good standing under the laws of the State of 

Texas. 

2.10 Insurance Claims.  Borrower and Owner represent that there are no insurance 

claims made or which Borrower and Owner plan to make (together with all supporting 

documentation) with respect to any damage to the Project within the last six (6) years including, 

without limitation, damage to the Project resulting from Hurricane Harvey. To the extent that any 

such claims arise after the date hereof, none of the Loan Proceeds will be used to pay for damages 

covered by any insurance claim or any insurance policy including delayed or future payments 

anticipated under insurance policies. No portion of the Loan Proceeds shall be utilized to satisfy 

any deductible under such insurance policies. 

2.11 Access.  Access by vehicles to the Land for the full utilization of the improvements 

for their intended purposes either (a) exists over paved roadways that have been completed, 
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dedicated to the public use and accepted by the appropriate Governmental Authority, or (b) the 

necessary rights-of-way for such roadways have been acquired by the appropriate Governmental 

Authority and all necessary steps have been taken by Borrower and/or Owner, and such 

Governmental Authority to assure the complete construction and installation of such roadways.  

2.12 Conflict of Interest. Neither Borrower nor Owner has a conflict of interest as 

prohibited by 24 C.F.R. § 570.611, 2 C.F.R. § 200.317 and 2 C.F.R. § 200.318. If required by the 

Director, Borrower and  Owner shall furnish to the Director a conflict of interest disclosure form 

(in effect at the time the form is required to be submitted to the Director), on or before the execution 

of this Agreement. 

SECTION THREE 
CONDITIONS PRECEDENT FOR CLOSING THE CITY LOAN 

All of the conditions listed in this Section must be satisfied by the date of Closing of the 

City’s Loan and the satisfaction of each of such conditions shall be a condition precedent to 

Closing of the City Loan: 

3.1 Execution and Approval of Property Management Agreement.  The Owner and 

the Property Manager shall have executed the Property Management Agreement which shall have 

been approved by the Director.  The Property Management Agreement will be collaterally assigned 

to the City (subordinate, however, to the assignment to Senior Funding Lender) as additional 

security for the repayment and performance of the City Loan pursuant to an “Assignment of 

Property Management Agreement” instrument in the form set forth in the Attachments or in a form 

otherwise approved by the City Attorney.  The Property Management Agreement may be amended 

from time to time with the Director’s consent, such consent not to be unreasonably withheld, and 

shall provide that the Property Manager may be terminated by Owner if required by the Director. 
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3.2 Execution and Approval of Architect’s Contract.  The Owner and the Architect (if 

any) shall have executed the Architect’s Contract which shall have been approved by the Director; 

the Architect’s Contract will be collaterally assigned to the City (subordinate, however, to the 

assignment to Senior Funding Lender) as additional security for the repayment and performance 

of the City Loan pursuant to an “Assignment of Architect’s Contract, Plans and Specifications, 

and Consent” instrument in the form set forth in the Attachments or in a form otherwise approved 

by the City Attorney (“Assignment of Architect’s Contract, Plans and Specifications, and 

Consent”). 

3.3 Approval of Plans, Specifications, and Drawings.  The Director shall have 

approved the scope of the Work, any site plans, floor plans, any Environmental Mitigation plans, 

wall sections, architectural, structural, civil, HVAC, mechanical, electrical, plumbing, and 

landscaping plans, and any other applicable drawings (collectively, the “Approved Plans, 

Specifications, and Drawings”) required for the construction of the Project according to the 

Approved Construction Contract, which Approved Plans, Specifications, and Drawings will also 

be collaterally assigned to the City (subordinate, however, to the assignment to Senior Funding 

Lender) as additional security for the repayment and performance of the City Loan pursuant to the 

Assignment of Architect’s Contract, Plans, Specifications, and Consent.  The Borrower or Owner 

shall pay the City $5,000.00 for review of the Approved Plans, Specifications and Drawings and 

cost review, which fee shall not be charged by the City if the Senior Funding Lender's plan and 

cost review indicates that the City is entitled to rely on it and such review is reasonably acceptable 

to the City. 
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3.4 Approval of Construction Schedule and Drawdown Schedule.  The Director shall 

have approved the construction schedule and drawdown schedule for the Project (collectively 

referred to as the “Approved Construction Schedule”).   

3.5 Funding Commitments.  The sum of the City Loan, commitments for the Other 

Financings (if any), deferred developer fee, Net Operating Income, and any equity contributions 

for the Project shall be in at least the amount required to acquire the Land (if applicable), complete 

construction of the Project and allow operation of the Project in accordance with the Approved 

Final Operating Budget and the Approved Final Project Budget, substantially according to the 

Approved Final Plans, Specifications and Drawings and the Approved Construction Contract.  

Borrower and Owner shall disclose any changes in the commitments for Other Financings and/or 

any changes in any equity contributions to the Project to the City as soon as practical, but in any 

event no later than five (5) business days after knowledge of such changes.  The City’s funding 

shall be subject to funding of all Other Financing (including without limitation, the Senior Loan) 

in the order specified in the Approved Construction Schedule or in the Intercreditor Agreement. 

3.6 Approval of Financing Documents.  The Director shall have approved the 

documents evidencing the Other Financings, if any and the Owner Loan Documents, such approval 

not to be unreasonably withheld. 

3.7 Priority of City’s Restrictive Covenants.  The City’s Restrictive Covenants, once 

recorded in the Official Public Records of Real Property of Harris County, Texas shall have 

priority over any and all liens proposed to evidence or secure the Senior Loan (provided that the 

Bond Restrictions, as defined in the Intercreditor Agreement, shall be equal in priority to the City’s 

Restrictive Covenants) and any Other Financings (including without limitation, any refinancings 
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or refundings thereof subsequent to the Closing Date).  Such priority shall be evidenced pursuant 

to the Intercreditor Agreement. 

3.8 Intercreditor Agreement.  The lenders under any Other Financings (if any) and the 

Senior Loan as well as Borrower, Owner, Governmental Lender, Senior Funding Lender, 

Wilmington Trust, National Association and the City shall have executed an intercreditor 

agreement (the “Intercreditor Agreement”) in the form set forth in the Attachments, or in a form 

otherwise approved by the City Attorney, Senior Funding Lender, and any other lenders, as 

applicable.  

3.9 Final Budgets. 

3.9.1 Approved Final Operating Budget.  The Director shall have approved a 

detailed operating budget (“Approved Final Operating Budget”) for the Project.  The Approved 

Final Operating Budget shall include a cash flow projection of all Project related income, expenses, 

debt service on all debt encumbering the Project, reserves for replacements of capital items, and 

any other costs associated with the operation of the Project for the period commencing with the 

initial leasing of the units within the Project and on an annual basis thereafter through the entire 

Affordability Period in a form as the Director may require.  A proforma projection (and rent roll 

for existing, operational properties) specifying the unit type (e.g., 1 bedroom/1 bath, 2 bedroom/2 

bath), the square footage of the units, and projected monthly rental rate shall also be provided to 

the Director prior to Closing. 

3.9.2 Approved Final Project Budget and Approved Final Construction Budget.  

The Director shall have approved a detailed budget (“Approved Final Project Budget”) for the 

Project which shall not vary from the Preliminary Project Budget unless such variance is approved 

in writing by the Director, such approval not to be unreasonably withheld, conditioned or delayed.  
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The Approved Final Project Budget shall include the acquisition costs (if applicable), the 

architectural and design costs, the approved final Construction Budget which shall include all costs 

to construct the Work and any other construction costs for the Project (“Approved Final 

Construction Budget”) and all other costs necessary to complete the Project per the Approved 

Plans, Specifications, and Drawings and Approved Construction Contract.  The Approved Final 

Project Budget and the Approved Final Construction Budget shall be in such forms as the Director 

may require, and shall be in sufficient detail to permit the City to effectively and adequately 

monitor the use of the Loan Proceeds for the payment of costs pursuant to the Approved 

Construction Schedule to ensure that Loan Proceeds are expended only for costs eligible under 

applicable GLO, CDBG and other applicable federal regulations.  A hard cost contingency of 5% 

and a soft cost contingency of 5% of soft costs are required in the Approved Final Construction 

Budget, and the City reserves the right to require additional contingencies. Subsequent to the 

Closing, any changes to the Approved Final Project Budget or the Approved Final Construction 

Budget must be approved in writing by the Director, such approval not to be unreasonably 

withheld, delayed or conditioned.  If required by the City, the Owner, at the Owner’s expense, 

shall engage appropriate third party inspectors acceptable to the Director, in his or her sole 

discretion, or alternatively, the City, may utilize its own internal or external inspectors 

(collectively, “Approved Inspectors”) to verify the  budgets submitted to the Director for approval 

under this Section, to report to the Director on the adequacy and reasonableness of the amounts set 

forth in such budgets to complete the Project and the Work according to the Plans, Specifications 

and Drawings and to verify that all draws under the Approved Final Construction Budget conform 

with such budget, that all labor and material for which disbursement is requested have gone into 

the Project in accordance with the Plans, Specifications and Drawings and that the remaining 
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undisbursed portion of the City Loan and Other Financings (if any) are adequate to complete the 

Work and the Project  The Owner’s agreement with any Approved Inspectors engaged by Owner 

shall provide that the City is entitled to rely on the Approved Inspector’s Reports and that the  

reports shall be addressed to the City. Notwithstanding the foregoing, if the Senior Funding 

Lender’s inspectors are acceptable to the City, such inspectors shall be deemed Approved 

Inspectors and City will rely on the inspection reports of the Senior Funding Lender’s inspectors, 

provided that the inspection reports are addressed to the City and provide that the City is entitled 

to rely on the inspection reports. Notwithstanding the foregoing, if Senior Funding Lender's 

inspectors are reasonably acceptable to the City, such inspectors shall be deemed Approved 

Inspectors and the City shall rely on the inspect reports of Senior Funding Lender's inspectors, 

provided that (a) the inspect reports are addressed to the City, and (b) the City is entitled to rely 

on the inspection reports. The City may charge and Borrower or Owner shall pay $1,000.00 a 

month for construction inspections or review throughout the construction period. 

3.10 Construction Contract and Related Matters. 

3.10.1 Approved Construction Contract.  Owner and Contractor (and Contractor 

and its prime subcontractor) shall have executed the Construction Contract approved by the 

Director (“Approved Construction Contract”), which Approved Construction Contract will be 

collaterally assigned to the City (subordinate, however, to the assignment to Senior Funding 

Lender) as additional security for the City Loan pursuant to an “Assignment of Construction 

Contract” instrument in the form set forth in the Attachments or in a form otherwise approved by 

the City Attorney (“Assignment of Construction Contract”).  The Approved Construction Contract 

shall be a fixed price/stipulated sum or guaranteed maximum price contract which shall be 

consistent with the Approved Final Construction Budget. Fees, overhead and general conditions 
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of the Contractor shall be indicated as a fixed dollar amount which shall be determined in a manner 

that does not exceed amounts that are commercially customary and reasonable for similar 

affordable multifamily development projects. 

3.10.2 Bonds.  Owner or Contractor shall furnish (a) a performance bond, with 

dual obligee rider naming the City as an additional beneficiary, for the full amount of the 

construction or rehabilitation price (“Performance Bond”); (b) a maintenance bond to secure the 

Defects Warranty (“Maintenance Bond”); and (c) a statutory payment bond (“Payment Bond”).  

The surety upon any required bond must be on the current list, published by the United States 

Treasury Department, of acceptable sureties for federal bonds and must have an AM best rating of 

“A” or better. The form of the Performance Bond, Maintenance Bond, and Payment Bond shall be 

as set forth in the Attachments or in other forms approved by the City Attorney. The Performance 

Bond, Maintenance Bonds and Payment Bond must be approved by the City attorney in its sole 

discretion.   

3.10.3 “Defects Warranty”.  Owner will cause Contractor to expressly and 

unconditionally agree to warrant and guarantee (“Defects Warranty”) for a period of one (1) year 

any and all work performed or materials supplied to be, in all material respects, free of defects, 

omissions, unsoundness or flaws, by executing the Maintenance Bond in the form set forth in the 

Attachments or in other form approved by the Director.  The one (1) year period shall commence 

on the date of issuance of the Certificate of Completion. The Defects Warranty shall include any 

condition which may impair the safe and normal use, functioning or enjoyment of the Project and 

which results in any manner from any and all labor and/or materials used or supplied under the 

Approved Construction Contract whether or not the materials or equipment are guaranteed by the 

manufacturer or supplier. The Defects Warranty shall not be construed to limit or in any way 
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modify any warranties or guarantees placed upon any materials, appliances, fixtures or devices by 

their manufacturers, or any components for which a longer period of warranty is required in the 

Approved Construction Contract. The Maintenance Bond shall provide that the Owner, or 

Contractor for the benefit of Owner, shall obtain all manufacturers’ and suppliers’ written 

guarantees, warranties and operating instructions covering materials and equipment furnished 

under the Approved Construction Contract together with any documentation required for 

validation of such guarantees and warranties.  

3.11 Lobbying.  On or before the Closing of the City’s Loan, Borrower, Owner and 

Contractor shall each submit to the Director a signed Certificate Regarding Lobbying in the form 

set forth in the Attachments (or in the form in effect at the time the Certificate is required to be 

submitted to the Director).  

3.12 Appraisal.  The Owner, at Owner’s sole cost and expense, shall obtain an appraisal 

of the value of the leasehold interest in the Project, which appraisal shall meet the definition of an 

appraisal under the URA at 49 C.F.R. § 24.2(a) (3), which shall be done in accordance with the 

requirements of the URA at 49 C.F.R. § 24.103, and which shall comply with the Appraisal 

Requirements (“Appraisal Requirements”) in the Appendices.  The appraisal shall be acceptable 

to the Director, shall be prepared by a qualified appraiser approved by the City and certified to the 

City. 

3.13 Survey.  The Director shall have approved a current survey (“Survey”) of the Land 

complying with the “Survey Requirements” (“Survey Requirements”) in the Appendices and 

showing, among other things detailed in the Survey Requirements, that none of the improvements 

located within the Project are within an identified (shaded) special flood hazard area (including 

without limitation, the 100-year flood hazard area). 
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3.14 Title Commitments; Insured Closing Service Letters. 

3.14.1 City’s Owner’s Title Policy.  Except as waived by the Director in writing in 

accordance with Section 4.2 herein, the Title Company shall issue at Borrower’s or Owner’s 

expense, in substance approved by the City Attorney, a Commitment to issue to the City an 

Owner’s Policy of Title Insurance (“City’s Owner’s Title Policy”) naming the City as Insured, 

which will provide in Schedule A of the City’s Owner’s Title Policy that the estate or interest that 

is to be insured under the Owner’s Policy is “the Restrictive Covenants dated July __, 2021 and 

recorded under Harris County Clerk’s File No. #________” with the only Schedule B Exceptions 

of the City’s Owner’s Title Policy, which will be allowed to be shown in the City’s Owner’s Title 

Policy being those which are acceptable to the Director, in his or her sole discretion. 

3.14.2 City’s Loan Title Policy.  The Title Company shall issue at Borrower’s or 

Owner’s expense, in substance approved by the Director, a Commitment to issue to the City a 

Loan Policy of Title Insurance (“City’s Loan Title Policy”) in the amount of the City’s Loan 

naming the City as Insured, insuring the second lien priority of the liens securing the City’s Loan, 

subject only to: 

1. the Senior Loan, 

2. the City’s Restrictive Covenants; and 

3. Schedule B Exceptions approved by the Director, in his or her sole 

discretion. 

3.14.3 Deletion of the Arbitration Provisions.  The arbitration provisions of the 

City’s Loan Title Policy and the City’s Owner’s Title Policy (if applicable) shall be endorsed as 

deleted. 
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3.14.4 Insured Closing Service Letter.  The Title Insurer (as defined in Section 

4.4) shall have issued the City an “insured closing service letter” relating to the closing of the 

City’s Loan and such insured closing service letter shall be in effect as of the time of the closing 

of the City’s Loan. 

3.15 Environmental. 

3.15.1 Director’s Approval.  The Director shall have approved a “Phase I” (or 

“Phase II”, if the Director has required) environmental site assessment (and any updates thereto) 

(the “Environmental Site Assessment”) and the Environmental Review (as defined herein).  The 

Environmental Site Assessment shall be performed by a qualified environmental services firm, 

furnished to the Director by the Borrower or Owner, at the Borrower’s or Owner’s expense, in 

compliance with and prepared in accordance with standards adopted and promulgated by the 

American Society of Testing and Materials (ASTM), accompanied by a reliance letter submitted 

by the issuer of such Environmental Site Assessment for the benefit of the City. The required 

Environmental Site Assessment must show, among other things that the Project is not in a “Coastal 

Barrier Resource System unit,” as such term is defined in the Coastal Barrier Resources Act 

(CBRA) of 1982, as amended by the Coastal Barrier Improvement Act of 1990 (16 U.S.C. § 3501), 

as amended, or in a runway clear zone, any lead-based paint and asbestos containing materials 

within the Project and if applicable, identify any “Special Flood Hazard Area”, as such term is 

defined and designated by the Federal Emergency Management Agency (“FEMA”). The 

Environmental Site Assessment must be dated within six (6) months of Closing or if this timeframe 

is exceeded, an assessment which is less than twelve (12) months old may be updated by the 

original issuer if the update report is issued within six (6) months prior to Closing and an update 

is acceptable to the City’s in-house environmental risk manager.   
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3.15.2 Environmental Indemnity Agreement.  Borrower and Owner shall have 

executed and delivered an “Environmental Indemnity Agreement” in favor of the City (the 

“Environmental Indemnity Agreement”) in the form set forth in the Attachments or on another 

form approved by the City Attorney. 

3.15.3 Flood Plains.  The Project may not be located in a Special Flood Hazard 

Area (including, without limitation, the 100 year flood hazard area) unless such location is 

approved by HUD, which approval may be obtained through and included in the written “release 

of funds” authorization from HUD, as further described in Section Five, Paragraph 5.4.  

3.16 Reserved.   

3.17 Reserved.   

3.18 Cost Reasonableness Analysis; Property Condition Assessment.  Borrower and/or 

Owner shall have provided the Director with a Cost Reasonableness Analysis, and if rehabilitation 

or reconstruction of the Project is contemplated, a Property Condition Assessment, which shall 

both (if applicable) be in form and content acceptable to the Director, prepared by an architect or 

engineer acceptable to the Director at Borrower’s or Owner’s expense, in compliance with and 

prepared in accordance with standards set forth in APPENDIX 10 and those other standards which 

may be required by the Director.  The Director may rely on the Cost Reasonableness Analysis and 

the Property Condition Assessment (if applicable) provided to the Senior Funding Lender if the 

City is a named recipient of such reports. 

3.19 Tenant Selection Policy.  With respect to the Designated Units, Borrower shall 

have caused Owner to adopt, and Owner shall have adopted, written tenant selection policies and 

criteria reasonably acceptable to the Director (“Tenant Selection Policy”).  Owner’s written tenant 

selection policy must be submitted and approved by the Director prior to Closing.  
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3.20 Affirmative Marketing Plan.  The City will use affirmative marketing efforts, 

which will include development of an “Affirmative Marketing and Outreach Plan” based on HUD 

regulations to ensure the Project is affirmatively marketed to the public at large. The Affirmative 

Marketing and Outreach Plan shall ensure that outreach and communication efforts reach eligible 

LMI Persons from all racial, ethnic, national origin, religious, familial status, disability, and gender 

groups.  

3.21 UCC Search.  Owner shall provide the City with a UCC search dated no sooner 

than thirty (30) days prior to Closing indicating that the Project is free and clear from any security 

interests and other liens (or will be at Closing). 

3.22 Purchase Agreement.  Owner shall provide City with a copy of the Purchase 

Agreement and/or Exclusive Option Agreement for the Project. 

3.23 Entity Documentation.  Borrower and Owner shall provide City with copies of (i) 

Owner’s executed Partnership Agreement, together with all notes, guarantees and other 

instruments and agreements issued pursuant thereto; (ii) all corporate and company documents for 

Borrower, Owner’s general partner or managing member, as applicable, and any Guarantor; and 

(iii) evidence of Borrower’s, Owner’s, Owner’s general partner or managing member, as 

applicable, and each Guarantor’s due formation, organization, good standing, existence and 

authorization to enter into this Agreement and the related Loan Documents (collectively, the 

“Entity Documentation”). 

3.24 Utility Letters.  Borrower shall or shall cause Owner to provide the City with utility 

letters (“Utility Letters”) from the appropriate utility providers evidencing that the Project has 

access to public water, sanitary and storm sewer, electricity, gas and other required utilities in 
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quantities sufficient for the successful operation of the Project and which utilities shall enter the 

Project through adjoining streets or in accordance with recorded easements across private lands.  

3.25 Contracts.  Borrower shall or shall cause Owner to provide the City with all 

operating agreements, franchise agreements, or other contractual arrangements affecting the 

operation of the Project which the City, at its discretion, may require be collaterally assigned to 

the City (subject to Senior Funding Lender's rights under the Senior Loan Documents) together 

with an acknowledgement of the assignment by the counterparties thereto. 

3.26 Execution and Approval of Construction Project Management Agreement.  If the 

Director requires the Owner to retain the services of a Construction Project Manager, the Owner 

and the Construction Project Manager shall have executed the Construction Project Management 

Agreement which shall have been approved by the Director; the Construction Project Management 

Agreement will be collaterally assigned to the City as additional security for the repayment and 

performance of the City Loan pursuant to an “Assignment of Construction Project Manager’s 

Agreement” instrument in the form set forth in the Attachments or in a form otherwise approved 

by the City Attorney (“Assignment of Construction Project Management Agreement”). If the 

Director requires the use of a Construction Project Manager, such manager shall be the same 

construction consultant entity used by the Tax Credit Investor and other parties involved with 

construction of the Project.  The Director will not require the use of a Construction Project 

Manager unless a Default has been declared pursuant to Section 10.1 of this Agreement. 

3.27 Ground Lease. The Owner and Landlord shall enter into the Ground Lease for the 

Land which shall be in form and substance acceptable to the Director.  The Owner’s interest in the 

Ground Lease shall be collaterally assigned to the City (subordinate, however, to any assignment 

to Senior Funding Lender) pursuant to the Leasehold Deed of Trust. 
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3.28 Reserved.  

3.29 Junior Lender Subordination Agreement. The Junior Lender shall enter into a 

Subordination Agreement which shall be in a form and substance acceptable to the Director.  

 

 

SECTION FOUR 
CLOSING 

In addition to all of the conditions listed in Section Three being satisfied as conditions 

precedent to closing of the City Loan, the City shall not be obligated to close the City Loan unless 

the following requirements are satisfied or waived in writing by the City: 

4.1 Delivery and Execution of Documents.  Borrower, Owner and Guarantor as the 

case may be, must, concurrently with closing of the City’s Loan, execute, or cause to be executed 

as applicable, and deliver to the City, together with any other documents, certificates, affidavits, 

policies and other deliverables required hereunder or under any of the Appendices hereto or 

otherwise reasonably required by the City including, but not limited to, the following: 

1. the Borrower’s Note; 

2. Collateral Note, endorsed to the City; 

3. the Leasehold Deed of Trust; 

4. the Financing Statements; 

5. the City’s Restrictive Covenants; 

6. Collateral Assignment (Owner Loan); 

7. the Assignment of Construction Contract; 

8. the Assignment of Architect’s Contract, Plans and Specifications, and 

Consent; 
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9. the Assignment of Construction Project Management Agreement if 

required; 

10. the Assignment of Property Management Agreement 

11. this Agreement; 

12. Owner Loan Agreement; 

13. the Environmental Indemnity Agreement; 

14. reserved;  

15. the Intercreditor Agreement; 

16. the Construction Completion Guaranty executed by Guarantor; 

17. the Certification regarding Lobbying; 

18. the Affidavit of Use of Funds on the form required by the Director stating 

that the Loan Proceeds will be used by Borrower and Owner only for the 

purposes set forth in this Agreement; 

19. the Affidavit of No Commissions on the form required by the Director 

stating that as of Closing no commissions, fees or other payments of any 

kind have been made to Borrower, any general or limited partner of 

Borrower, or employee of Borrower, or any company or individual related 

to or affiliated with Borrower, except as described in the Affidavit of No 

Commissions or as may be shown in the Approved Final Project Budget; 

20. the Certification Regarding Debarment, Suspension and Other 

Responsibility Matters; 

21. a copy of the fully executed Approved Construction Contract; 

22. a copy of the fully executed Architect’s Contract;  
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23. a copy of the fully executed  Property Management Agreement; 

24. a copy of the fully executed documents evidencing, guaranteeing, securing 

or otherwise pertaining to any of the Other Financings;  

25. a copy of the fully executed Owner Loan Documents;  

26. a copy of the fully executed Construction Project Management Agreement 

(if any); 

27. a copy of the Approved Plans, Specifications and Drawings for the Project; 

28. a copy of the Approved Construction Schedule; 

29. a copy of the Approved Final Operating Budget including a rent roll or 

proforma projection; 

30. a copy of the Approved Final Project Budget (including the Approved Final 

Construction Budget) 

31. an Appraisal of the Project meeting the Appraisal Requirements; 

32. a Survey of the Land meeting the Survey Requirements; 

33. certificates or policies of the Borrower’s and Owner’s (as applicable) 

insurance required by this Agreement or by the Leasehold Deed of Trust, 

including flood insurance when required pursuant to all applicable federal, 

state, and local laws, rules, regulations and ordinances including, without 

limitation the National Flood Insurance Act of 1968, as amended, the Flood 

Disaster Protection Act of 1973, as amended, and the National Flood 

Insurance Reform Act of 1994, as amended, Chapter 19 (Floodplain) of the 

City of Houston, Texas, Code of Ordinances or as otherwise required by 

HUD, City ordinance or the Director; 



 32 

34. the (i) Payment, (ii) Performance, and (iii) Maintenance Bonds; 

35. the City’s Loan Title Policy, a Proforma Loan Title Policy, or a 

Commitment to issue the same, dated as of the Closing Date, in conformity 

with the requirements of this Agreement and the Insured Closing Letter 

together with UCC Search; 

36. the City’s Owner’s Title Policy, a Proforma Owner’s Title Policy, or a 

Commitment to issue the same, dated as of the Closing Date, in conformity 

with the requirements of this Agreement and the Insured Closing Letter; 

37. evidence that all premiums in respect of such Title Insurance Policies have 

been paid; 

38. Proof of compliance with Multifamily Relocation requirements, if 

applicable; 

39. Cost Reasonableness Analysis; 

40. Property Condition Assessment (if applicable); 

41. Resolutions of Borrower authorizing the City Loan or other evidence 

satisfactory to the Director that Borrower has authority to enter into the 

transactions contemplated by this Agreement in a form acceptable to the 

City Attorney (“Borrower’s Resolutions”); 

42. Resolutions of Owner authorizing the Owner Loan or other evidence 

satisfactory to the Director that Owner has authority to enter into the 

transactions contemplated by this Agreement in a form acceptable to the 

City Attorney (“Owner’s Resolutions”); 
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43. Resolutions of Guarantor authorizing the Guaranty or other evidence 

satisfactory to the Director that Guarantor has authority to enter into the 

Guaranty in a form acceptable to the City Attorney (“Owner’s 

Resolutions”); 

44. legal opinion(s) of counsel for Borrower, Owner and Guarantors 

addressing, without limitation the authority of the parties signing this 

agreement and the closing documents on behalf of the Borrower, Owner and 

the Guarantors and as to the enforceability of such documents in a form 

acceptable to the City Attorney (“Borrower’s Counsel’s Opinion”); 

45. the Owner’s Affirmative Fair Housing Marketing Plan; 

46. the Tenant Selection Policy;  

47. the Entity Documentation and Owner’s Partnership Agreement; 

48. Utility Letters; 

49. Ground Lease; 

50. Reserved; 

51. Subordination Agreement (Junior Loan) 

52. all other financing and recordable documents required by other lenders and 

the City’s Housing and Community Development Department, as 

applicable; and 

53. such other information and documentation which may be required by the 

Director to evidence Borrower’s satisfaction of the conditions required by 

the City to close the City Loan. 
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Items 1-20, 24-25, 34-36, 42-44 and 46-49 listed above must be in form and substance acceptable 

to the Director and the City Attorney, in their sole discretion.  Items 21-23, 26-33, 37-41 and 45-

48 must be in form and substance acceptable to the Director, in his or her sole discretion. In 

addition, as a condition of Closing, the City must have obtained environmental clearance and 

authorization to release funds as further described in Section Five, Paragraph 5.4 herein. The City 

has the right to also require the collateral assignment of any contracts with respect to the operation 

of the Project and the acknowledgement of such assignment by the counterparties thereto, such 

assignment to be subordinate to any assignment to Senior Funding Lender.  

4.2 Waiver of Conditions; Additional Conditions.  The Director may, by written 

instrument, waive any of the conditions or requirements set forth in this Agreement as a condition 

precedent to or a requirement of closing of the City’s Loan, provided that waiver of any condition 

or requirement shall not operate as a waiver of the City’s right to enforce any other condition or 

requirement set forth in this Agreement.  In addition, the written consent of the City Attorney shall 

be required for the waiver of any legal requirement of the Loan Documents.  Furthermore, with 

reasonable prior notice to Borrower and Owner, the Director may impose such additional 

conditions to, or requirements of, Closing of the City Loan as are necessary under the 

circumstances or are otherwise customary in connection with the CDBG-DR17 Program or other 

Federal guidelines or regulations. 

4.3 Loan Disbursement.  All or any part of the sums to be funded by the City pursuant 

to this Agreement may be disbursed for purposes of a closing draw to a title company or mortgage 

servicer approved by the Director, to be held in escrow for disbursement to Borrower and other 

authorized payees or for return to the City pursuant to the terms and conditions of this Agreement.  

For all draws other than the initial closing draw, the remaining amounts of the City Loan shall be 
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drawn into an account in the name of the Owner and controlled by and held by Senior Funding 

Lender (the "Construction Account").  Funds may only be drawn down for eligible costs in 

accordance with the Final Construction Budget. The City shall delegate, in the Intercreditor 

Agreement, to Senior Funding Lender authority to further approve such draws that have been 

submitted by the Owner, approved by the Director and wired into the Construction Account in 

accordance with the requirements of this Agreement and the other Loan Documents. 

4.4 Closing of City’s Loan At Title Company.  The closing of the City’s Loan shall 

occur at a title company approved by the Director (“Title Company”).  In no event will the City’s 

Loan be closed by a “fee attorney” or escrow officer who is not a full-time employee of the Title 

Company or Title Insurer who will “close the transaction”.  The Director reserves the right to 

require a representative of the Borrower with authority to execute the Loan Documents will 

personally attend Closing at the office of the Title Company in Houston, Texas. Notwithstanding 

the foregoing, subject to the consent of the Director, the parties to this Agreement may agree in 

among themselves to close the City Loan in an alternative manner. 

4.5 Closing Deadline.  Notwithstanding anything contained in this Agreement to the 

contrary, Borrower shall cause all conditions precedent to Closing to be satisfied, to the extent the 

same have not been waived by the City in writing, on or before July 10, 2021 (the “Outside Closing 

Date”).  Unless Closing occurs on or before the Outside Closing Date (unless the Director, in his 

sole and absolute discretion, consents to an extension of the Outside Closing Date), the Director 

may, without providing prior notice, terminate this agreement by written notice to Borrower and 

Owner, in which event the City’s obligations hereunder shall automatically cease and be of no 

further effect. 
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4.6 City Expenses.  Borrower shall pay or cause Owner to pay all third party expenses 

incurred by the City whether or whether not the City Loan closes including, without limitation, 

any expenses incurred by the City for outside counsel (up to a maximum of $49,000.00).   

SECTION FIVE 
CITY AND FEDERAL FUNDING LIMITATIONS 

5.1 Dependency Upon Federal Funding.  Borrower understands that the availability 

of the Loan Proceeds is dependent upon federal and state funding.  Unless and until the City 

receives adequate funds from GLO, the City shall have no obligation to Borrower under this 

Agreement.  In the event that the funds received by the City under the CDBG-DR17 Program are 

insufficient to meet the City’s prior commitments, the Director may reallocate all or a portion of 

the funds that are budgeted for this Agreement. 

5.2 No Liability for Interruption of Funding.  In the event that GLO or other 

applicable governmental agency (for whatever reason) instructs the City to cease funding of the 

City Loan, the City may do so without obligation to Borrower or Owner and without being liable 

to Borrower or Owner for any damages Borrower or Owner may incur as a result of such cessation 

in funding.  The City shall give Borrower and Owner written notice of such instructions promptly 

upon receiving such instruction, at which time, any and all of the City’s obligations under this 

Agreement or any of the Loan Documents shall cease.  In furtherance of the foregoing, in the event 

that the City provides Borrower and Owner with notice of interruption as contemplated in this 

Section Five, Borrower and Owner shall execute any releases or other documents or agreements 

that the City determines necessary to enable the City to reallocate all or a portion of funds that are 

available pursuant to this Agreement that have not been funded to Borrower. 

5.3 Original Allocation.  In order to comply with Article II, Sections 19 and 19a of the 

City’s Charter and Article XI, Section 5 of the Texas Constitution, the City has (in addition to prior 



 37 

appropriations and allocations) appropriated and allocated the Loan Amount to be used, in part or 

in whole, to discharge its duties, if any, to provide money under this Agreement. 

5.4 Environmental Clearance and Release of Funds.  Notwithstanding any provision 

of this Agreement, the parties hereto agree and acknowledge that this Agreement does not 

constitute the City’s commitment of funds or site approval, and that such commitment of funds 

and site approval may occur only upon satisfactory completion of the Environmental Review, 

receipt by the City of a written “release of funds” authorization from HUD (Authority to Use Grant 

Funds, form HUD-7015.16 or successor form) in accordance with 24 C.F.R. Part 58 and Executive 

Order 11988 and any Environmental Mitigation required therein.  The parties further agree that if 

the City is to provide any funds to the Borrower or the Owner in connection with the Project, such 

disbursement is conditioned on the City’s determination to proceed with, modify, or cancel the 

City’s Loan based on the results of a subsequent environmental review of the Land and the 

improvements thereon. 

5.5 City Council Approval Required.  This Agreement is subject to the approval of the 

City Council. 

SECTION SIX 
COVENANTS OF BORROWER AND OWNER 

Borrower and Owner agree as follows: 

6.1 Use of Proceeds; Order of Funding and Disbursement; Reimbursement of 

Funds. 

6.1.1 Use of Proceeds.  Borrower shall cause Owner to, and Owner shall use the 

proceeds of the Owner Loan and the Other Financing only for items included in the Approved 

Final Project Budget.  Further, proceeds of the City Loan (as distributed pursuant to the Owner 

Loan) shall only be used for hard construction or other allowable costs, acquisition costs, 
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relocation expenses and work performed that is eligible for payment under the regulations 

applicable to the City Loan. No portion of the City Loan or the Owner Loan will be used to pay 

for damages to the extent covered and paid for by any FEMA reimbursement, SBA assistance, or 

any insurance policy including delayed or future payments anticipated under any insurance policy. 

Borrower covenants that the City Loan does not constitute a duplication of benefits to Owner 

within the meaning of Section 312 of the Stafford Act and the requirements of 76 Fed. Reg. 71060 

as updated by 84 Fed. Reg. 28836 and 84 Fed. Reg. 28848. 

6.1.2 Order of Funding and Disbursement.  The proceeds of the City Loan, and 

Other Financings (if any), shall be disbursed as set forth in the Intercreditor Agreement. 

6.1.3 Reimbursement to City.  Borrower agrees that it and Owner will reimburse 

the City in a sum equivalent to the amount of disallowed expenditures in the event that GLO or 

other applicable state or federal agency, through audit exception or other action, determines that 

Borrower’s or Owner’s expenditure of funds loaned to it (or for the benefit of Owner) under this 

Agreement for the Project was not made in compliance with this Agreement (including without 

limitation, for the purposes set forth in Section Six, Paragraph 6.1.1 hereof) or Applicable Law.  

Notwithstanding anything to the contrary, this provision shall survive the end of the term of this 

Agreement. 

6.2 Construction Matters. 

6.2.1 Commencement and Completion of Work; Change Orders.  No Work 

shall commence on the Project prior to the Closing of the City’s Loan.  Borrower shall cause 

Owner to, and Owner shall begin the Work within two (2) months after the Closing of the City’s 

Loan, but the City shall have no obligation to fund any portion of the Loan Proceeds until the 

issuance of all City authorizations and required permits, including without limitation a notice to 
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proceed. Borrower shall cause Owner to, and Owner shall complete the Work in accordance with 

the Approved Construction Schedule but in no case later than the earlier of (i) twenty-four (24) 

months after the Closing of the City’s Loan or (ii) the expiration date of the GLO Contract, time 

being of the essence (the “Approved Construction Period”).  Any changes to the Approved 

Construction Schedule, Approved Construction Contract, Approved Construction Period, or the 

Approved Plans, Specifications, and Drawings must be submitted and approved in writing by the 

Director, such approval not to be unreasonably withheld, conditioned or delayed.  Subject to 

waiver by the Director, neither Borrower nor Owner shall be entitled to receive any disbursements 

of the City Loan after the expiration of the Approved Construction Period. 

6.2.2 Good and Workmanlike Manner; Engagement of Experts.  Borrower shall 

cause Owner to, and Owner shall perform or cause to be performed, the Work in a good and 

workmanlike manner and in material accordance with the Approved Plans, Specifications and 

Drawings, the Approved Construction Schedule, the Approved Final Construction Budget and the 

Approved Construction Contract.  Borrower shall cause Owner to, and Owner shall engage 

competent persons and firms for the purpose of constructing, leasing and managing the Project. 

6.2.3 Compliance with Approved Construction Contract and Approved 

Construction Project Management Agreement.  If applicable, Borrower shall cause Owner to, 

and Owner shall fully and timely perform Owner’s obligations under the Approved Construction 

Contract and/or the Approved Construction Project Management Agreement. 

6.2.4 Written Agreements With Subcontractors.  Borrower shall cause Owner 

to, and Owner shall cause Contractor and Contractor shall cause Prime Subcontractor to enter into 

written agreements with each Subcontractor who does work on or delivers materials to the Project.  

These subcontracts shall be subject to review and approval by the Director; to the extent that the 
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Director requires, subcontractors shall be required to execute assignment and subordination of 

liens in favor of the City. 

6.2.5 Construction Contract Requirements.  The Approved Construction 

Contract and any other written agreements with contractors, subcontractors, or suppliers 

(collectively, for “Construction Contracts”) shall contain the requirements set forth in the 

Appendices attached hereto under the title “Construction Contract Requirements” (collectively, 

the “Construction Contract Requirements”) and Owner (if the Owner acts as the “contractor” of 

the Work) shall comply with the Construction and Supply Contract Requirements. Each 

Construction and Supply Contract must comply with the federal labor standards provisions of the 

Davis-Bacon Act, as amended (40 U.S.C. §§ 276a, et seq.); compliance with the Davis-Bacon Act 

may be verified through on-site inspections by representatives of the City or at the City’s option, 

the Approved Inspectors.  In addition, each Construction Contract must require compliance with 

labor standards under CDBG Regulations at 24 C.F.R. § 570.603 and Department of Labor 

regulations at 29 C.F.R. Parts 1, 3, 5, 6 and 7. 

6.2.6 Owner’s Insurance Requirements.  Borrower shall cause Owner to, and 

Owner shall and shall cause its contractors to maintain insurance with waiver of subrogation 

against the City, its predecessors, successors, assigns, legal representatives, and its former, present 

and future agents, employees and officers (the foregoing are collectively referred to herein as 

“City”) and, except with respect to workmen’s compensation, shall name the City as an additional 

insured party.  The amounts, types, and other specifications of such insurance are described in the 

“Insurance Requirements” pages of the Appendices (although the Appendices contain the 

Insurance Requirements as of the Effective Date of this Agreement, the version of Insurance 

Requirements in effect for the City’s General Conditions of Construction Contract at the date of 
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Closing of the City’s Loan shall supersede the requirements set forth in the Appendices during the 

Approved Construction Period). Borrower shall cause Owner to, and Owner shall also comply 

with all insurance requirements of any Senior Loan Documents.  In the event of a conflict between 

the insurance requirements of the Senior Loan Documents and this Agreement, the stricter of the 

two requirements for each type of insurance shall control.  Notwithstanding the foregoing, during 

any period of time when construction is ongoing, Borrower shall cause Owner to, and Owner shall 

cause builder’s risk insurance to be maintained by Contractor for those buildings at the Project 

undergoing construction in coverage amounts not less than the total respective amount of City 

provided funds and the Senior Loan that will be allocated to Work on those buildings. 

6.2.7 Debarment, etc.  No contractor or subcontractor shall be employed who is 

debarred or suspended by the City’s Housing and Community Development Department, GLO, 

HUD, or any other federal, state or local governmental agency or program.  The Debarment form 

included in the Appendices (or the Debarment form in effect at the time the form is required to be 

submitted to the Director) shall be furnished to the Director on or before the execution of this 

Agreement 

6.3 Reserved 

6.4 Reserved 

6.5 Reserved 

6.6 Inspections; Corrective Action. 

6.6.1 During construction, the Work shall be subject to inspection by the City, 

GLO or at the City’s option, any Approved Inspectors.  Until Project Completion, in connection 

with every requested draw on the City Loan, Borrower shall cause Owner to, and Owner shall 
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provide the Director with an inspection report in form and substance acceptable to Director from 

the Approved Inspectors meeting the requirements of Section Three, Paragraph 3.9.2. 

6.6.2 Borrower agrees to promptly cause Owner and Owner shall promptly make 

any corrections or modifications to the Work as requested by the Director to cause the Work to 

comply with the terms of this Agreement, the inspection reports from the Approved Inspectors, 

the Approved Plans, Specifications and Drawings, the Approved Construction Schedule, and any 

applicable GLO requirements. 

6.6.3 After the Certificate of Completion is issued and throughout the entirety of 

the Affordability Period, the City and/or GLO shall have the right to inspect or have the Project 

inspected by Approved Inspectors to ensure compliance with Applicable Law, this Agreement, the 

Restrictive Covenants and the other Loan Documents. 

6.6.4 With respect to all of the City’s and GLO’s inspection rights (1) the City, 

GLO, Approved Inspectors and the City’s authorized agents and independent contractors, and 

others acting on its behalf, shall have access to the Project at reasonable times for purpose of 

monthly inspections; (2) each new or renewal lease of a unit within the Project shall include a 

clause that permits the City’s Approved Inspectors and GLO access to inspect units at reasonable 

times (except in an emergency, when the inspection may be at any time); (3) neither the City nor 

GLO shall incur any liability to Borrower, Owner or any tenants as a result of such inspections; 

(4) the City does not guarantee the Work of the Contractor or any Subcontractor and the City shall 

not be liable in the event of the Contractor’s or any Subcontractors’ default, or for any damages 

caused by the Contractor, any Subcontractors, or their employees or agents. 
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6.6.5 Unless otherwise agreed or limited by the Director, Borrower shall cause 

Owner to, and Owner shall provide the Director with copies of any and all reports (of any nature) 

provided to or prepared by (or for) the Senior Funding Lender. 

6.7 Reserved.   

6.8 Designated Units; Compliance With Affordability Requirements. 

6.8.1 The Director has determined that the number of Designated Units for the 

Project covered by this Agreement shall consist of thirty-eight (38) units, being at least fifty-one 

percent (51.0%) of the Seventy-four (74) total residential units in the Project, the location of which 

may float during the Affordability Period. 

6.8.2 Reserved. 

6.8.3 With respect to the Designated Units, Borrower shall cause Owner to, and 

Owner shall comply with the following rent and income requirements determined in accordance 

with the Restrictive Covenants (collectively, the “Affordability Requirements”): 

(a) Each of the Designated Units shall be rented or be available for rent 

only to the City’s LMI Persons, being those households whose gross income does not 

exceed eighty percent (80%) of the Area Median Income (“AMI”), as determined by HUD. 

(b) Designated Units shall be rent restricted based upon the following 

criteria: 

(1) 4 of the Designated Units shall be restricted to households 

with gross incomes that do not exceed thirty percent (30%) of AMI.  

(2) 8 of the Designated Units shall be restricted to households 

with gross incomes that do not exceed fifty percent (50%) of AMI.  
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(3) 15 60% of the Designated Units shall be restricted to 

households with gross incomes that do not exceed sixty percent (60%) of AMI. 

(4) 11 of the Designated Units shall be restricted to households 

at with gross incomes that do not exceed eighty percent (80%) of AMI. 

(c) The rental amount for each Designated Unit shall not exceed the 

applicable maximum rental limitations published annually by HUD for the low-income 

housing tax credit program, adjusted for household and unit size and applicable to the City, 

as such rental limitation is further described at 26 U.S.C. § 42(g)(1)(C). 

6.8.4 The location of the Designated Units shall “float” within the Project.  No 

later than ninety (90) days prior to the initiation of rental activities at the Project, Borrower shall 

cause Owner to, and Owner shall contact the Director to establish a procedure for identifying the 

initial Designated Units to be occupied by qualified tenants and a procedure for identifying the 

floating Designated Units on a periodic basis thereafter.  Floating Designated Units shall conform 

with the requirements of this Section and the Restrictive Covenants. 

6.8.5 Reserved. 

6.8.6 If the income of the tenant family occupying a Designated Unit increases 

above the threshold eligible AMI level as provided for in this Agreement and in the Restrictive 

Covenants, then the next available non-Designated Unit at the Project must be set aside for an 

eligible family, and that new unit then becomes a Designated Unit. 

6.9 Annual Reevaluation of Rents.  For purposes of monitoring compliance with the 

Affordability Requirements, Borrower shall cause Owner to, and Owner shall, prior to the 

occupancy of any tenant in a Designated Unit and thereafter annually, submit to the Director for 

his approval, the rents proposed to be charged by Owner for the coming year for Designated Units 
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and the monthly allowances proposed by Owner for the coming year for utilities and services to 

be paid by the tenant.  In connection with Owner’s annual submission of proposed rents, Borrower 

shall cause Owner to, and Owner shall reexamine the income of each tenant family living in a 

Designated Unit.  Borrower shall cause Owner to, and Owner shall calculate the maximum 

monthly rent in accordance with the Affordability Requirements, and such maximum monthly rent 

shall be reviewed and approved by the Director prior to the date that such rent becomes effective 

(“Approved Rents”).  Any increase in the Approved Rents for Designated Units is subject to the 

provisions of the leases, in any event, and Borrower shall cause Owner to, and Owner shall provide 

tenants not less than thirty (30) days prior written notice before implementing any increase in 

Approved Rents. 

6.10 Compliance With Property Standards.  Borrower shall cause Owner to, and Owner 

shall, throughout the Affordability Period, maintain the Project in good condition and repair, 

ordinary wear and tear and insured casualty excepted, in accordance with the Minimum Property 

Standards.  City shall have the right to inspect the Project from time to time to ensure compliance 

with such requirements, and may require Owner to make any necessary repairs to comply with 

such requirements in a reasonable period of time; provided, however, any repairs to correct a 

dangerous condition or imminent hazard shall be commenced immediately upon notice of such 

dangerous condition or imminent hazard and prosecuted diligently to completion. 

6.11 Tenant Lease Requirements.  Prior to the date that Owner enters into any new or 

renewal leases for Designated Units, the Director shall approve a form lease that shall be used for 

occupancy of the Designated Units.  Owner shall not make any modifications to such form lease 

without the Director’s prior written approval.  Borrower shall cause Owner to, and Owner shall 

enter into leases in such approved form with each tenant of a Designated Unit. The term of each 
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lease of a Designated Unit shall not be less than one year unless Owner and the tenant mutually 

agree otherwise. 

6.12 Reserved 

6.13 Tenant Selection Policy; Marketing. Borrower shall cause Owner to, and Owner 

shall comply at all times with the approved Tenant Selection Policy and shall not amend the Tenant 

Selection Policy without the prior written approval of the Director. 

6.13.1 Reserved. 

6.13.2 Borrower shall cause Owner not to, and Owner shall not refuse to lease a 

Designated Unit to a prospective tenant because of the status of the prospective tenant as a holder 

of a certificate of family participation, rental voucher, or comparable tenant-based assistance 

document under any federal or state assistance program (unless such rental is in conflict with other 

applicable federal or state requirements). 

6.14 Use of Project.  During the term of the Affordability Period, the Designated Units 

shall be used solely for the purpose of providing housing for the City’s LMI Persons in accordance 

with the provisions of this Agreement, and for no other purpose. Owner shall list the Project on 

the Houston Housing Authority’s (“HHA”) landlords list and shall notify HHA that the Designated 

Units are available for affordable housing. 

6.15 Maintenance of Records; Financial and Operating Reports; Monitoring. 

6.15.1 Borrower shall cause Owner to, and Owner shall follow the recordkeeping 

requirements set forth in this Agreement or required by the City or the Director, including to 

establish and maintain such records as may be necessary to facilitate review and audit by City 

representatives (including without limitation the Director and City Controller) (collectively, the 

“City Representatives”) or GLO or HUD of the City Loan and any documentation required in 



 47 

connection with the CDBG Regulations under 24 C.F.R. § 570.492 and 24 C.F.R. § 570.493. The 

City Representatives, GLO and/or HUD or any of their authorized representatives shall have the 

right to audit Borrower’s and Owner’s books and record and compliance with this Agreement upon 

reasonable notice to Borrower or Owner, as applicable. If such books and records are located 

outside of Harris County, Texas, Borrower and Owner agree to make them available in Harris 

County, Texas. 

6.15.2 Borrower and Owner shall provide to the Director: (a) quarterly balance 

sheets and operating statements for the Project not later than the 30th day of the month following 

the calendar quarter to which the statements relate; (b) monthly rent rolls for the Project not later 

than the 15th day of the following month which contain at a minimum the following information 

(or other information as the Director may from time to time require) which correctly reflects, as of 

the first of each month, for each Designated Unit: the unit number, the number of bedrooms, the 

tenant name, the effective lease date, the monthly rent and the unit status (i.e., AMI); (c) financial 

statements (balance sheet and operating statements) of Owner and Borrower, in a form acceptable 

to the Director, within 120 days (for unaudited statements) and six months (for audited statements) 

following the close of Owner’s and Borrower’s respective fiscal years; and (d) prior to the 

termination of the Construction Completion Guaranty, annual financial statement (balance sheet 

and income/operating statement) within 120 days (for unaudited statements) and six months (for 

audited statements), if any, following the close of Guarantors’ fiscal year. The annual financial 

statements of Owner and Borrower shall be audited by an independent certified public accountant 

upon the request of the Director. If the Director or City Controller requires, Borrower shall and 

shall cause Owner to, and Owner shall provide such reports at different intervals. 
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6.15.3 Using the Monitoring Forms or other forms from time to time established 

for use by the Director for monitoring purposes of the Loan Proceeds or to document Owner’s 

compliance with the requirements of this Agreement, Borrower shall cause Owner to and Owner 

shall provide the Director with all monthly, quarterly or annual compliance reports as the Director 

requests. 

6.15.4 The City shall have ownership of all information, including reports and data, 

prepared or assembled by Borrower or Owner for purposes of meeting CDBG-DR17 Program 

requirements and the contractual requirements of this Agreement; provided, however, Borrower 

and Owner may provide copies of such information to third parties. 

6.15.5 Borrower shall cause Owner to and Owner shall, upon the request of the 

Director, make available to the City at the location of the Project (or at another location in Houston, 

Texas) all records, reports and other information and data maintained by Borrower or Owner 

relating to the Project, and shall cooperate with the City in connection with the City’s review of 

such records and monitoring of the Project. 

6.15.6 Borrower and Owner shall maintain all records and other information 

relating to the Project for a period of not less than five (5) years following the expiration of the 

Affordability Period. 

6.15.7 Borrower shall pay or cause Owner to pay an annual monitoring compliance 

fee to the City in the amount of $30.00 per Designated Unit. 

6.16 Notice of Claims or Suits.  Borrower shall cause Owner to and Owner shall, give 

the Director prompt written notice of any causes of action, suits, or other legal proceedings filed 

or any claims made against the Project, Borrower, Owner, or Guarantor, or, to the extent that it 
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would have a material adverse effect on the Project, and Borrower and/or Owner have notice 

thereof. 

6.17 Minority, Women and Small Business Enterprises.  For purposes of this Paragraph 

6.17, the term “Owner” shall mean and include, collectively, Owner, its Construction Project 

Manager(s) and its general contractor(s). In order to monitor Owner’s good faith efforts to adhere 

to the City’s MWSBE’s programs, Borrower shall cause Owner to and Owner shall maintain or 

cause its contractors to maintain records and submit periodic reports of its good faith efforts to the 

Director in the form and at the times prescribed by the City’s designated OBO official and the 

APPENDIX 9 requirements. 

6.18 Transactions with Affiliates.  Except as otherwise provided in this Agreement 

and/or in any of the other Loan Documents, during the Term of this Agreement or any of the Loan 

Documents, neither Borrower nor Owner shall enter into any transaction in connection with this 

Agreement with any director, officer, employee, partner, or affiliate of either Borrower or Owner 

without the prior written approval of the Director.  If the Land for the Project was acquired by 

Borrower or Owner from any director, officer, employee, partner, or affiliate of Borrower or 

Owner, the sales price for the Land may not have been any greater than most recent assessed value 

for ad valorem tax purposes, or the value set out in an independent appraisal report. 

6.19 Taxes and Insurance.  Borrower shall cause Owner to and Owner shall pay all 

applicable taxes for the Project before delinquency and all insurance premiums for the Project at 

least 15 days before the due date to prevent any lapse in coverage.  Borrower shall cause Owner 

and Owner at its option shall either: (1) fund an escrow account with Senior Funding Lender for 

the payment of taxes and insurance premiums; or (2) provide the Director with written evidence 

acceptable to the Director that taxes and insurance premiums are paid prior to the date that such 
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taxes and insurance premiums are due.  To the extent that Owner escrows funds with Senior 

Funding Lender, Owner shall provide the City with evidence of the adequacy of such escrows.  

Further, to the extent that Owner fails to escrow funds with the Senior Funding Lender, the Director 

reserves the right to require Owner to escrow funds for taxes and insurance premiums with the 

City. 

6.20 HUD Section 3 Requirements.  If applicable, Borrower shall cause Owner to and 

Owner shall comply at all times with Section 3 of the Housing and Urban Development Act of 

1968 (12 U.S.C. 1701u) as set forth and supplemented in the City’s Housing and Community 

Development Department’s Section 3 Plan and associated documents. Borrower shall cause Owner 

to report Section 3 compliance in accordance with 24 C.F.R. Part 135 and 83 Fed. Reg. 5844. 

Section 3 requirements are applicable to Borrower and Owner if the assistance provided for in this 

Agreement exceeds $200,000.00, and to contractors and subcontractors for contracts or 

subcontracts that exceed $100,000.00. 

6.21 Public Relations and Signage.  All news releases and other public relations efforts, 

including advertising (except for advertisements solely for the purpose of obtaining tenants for the 

Project) and signage, must be approved in advance by the Director, and must properly refer to the 

City’s Loan by the City and the City’s Housing and Community Development Department. 

6.22 Expertise.  Upon request by the City, the City shall have the right to approve 

Owner’s intention to retain any person or firm for the purpose of constructing, leasing and 

managing the Project and Borrower shall cause Owner to, and Owner shall provide evidence of 

the expertise and competence of such persons and firms that Owner intends to engage for the 

purpose of constructing, leasing and managing the Project. 

6.23 Compliance with Applicable Law. 
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6.23.1 Borrower shall cause Owner to, and Owner shall acquire, repair/re-

construct, lease, maintain and operate the Project, and conduct all activities under this Agreement 

in accordance with all applicable federal, state, and local laws, rules, regulations and ordinances 

including, without limitation, the those included in the Appendices and specifically set forth in this 

Agreement, as they may be from time to time amended (collectively, the “Applicable Law”). 

6.23.2 Borrower and Owner will conduct all activities under this Agreement and 

the Loan Documents in accordance with Applicable Law. 

6.23.3 Borrower and Owner acknowledge and agree that they are required to 

comply with all Applicable Law with respect to lead-based paint and asbestos containing material 

within the Project. 

6.23.4 Borrower shall cause Owner, and Owner shall cause the Project and the 

Work to comply with the requirements of the 2010 ADA Standards (as hereinafter defined) under 

the Americans With Disabilities Act of 1990 (42 U.S.C. § 12101 et seq.), the Architectural Barriers 

Act (42 U.S.C. §§ 4151-4157), Section 504 of the Rehabilitation Act of 1973 (29 U.S.C. § 794 et 

seq.) (“Section 504”), and regulations and guidelines promulgated thereunder, as all of the same 

may be amended and supplemented from time to time, the Texas Architectural Barriers Act, Tex. 

Gov’t. Code Ann. § 469.001 et seq. (1994) and the regulations and guidelines promulgated 

thereunder, and Chapter 10, subsection 60 of the Texas Administrative Code and the regulations 

and guidelines promulgated thereunder (“Chapter 10”) as all of the same may be amended and 

supplemented from time to time (collectively, “Accessibility Requirements”).  Five percent (5%) 

of the total number of units at the Project [(i.e. four (4) units)], disbursed throughout the Project, 

shall be designated accessible in accordance with Section 504 and Chapter 10 using the 2010 ADA 

Standards for Accessible Design, promulgated by the United States Department of Justice, found 
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at 28 C.F.R. § 35.151 (2013) and 36 C.F.R. Part 1191, App. B and D (2013) (the “2010 ADA 

Standards”) as modified by HUD.  In addition, two percent (2%) of the units at the Project [(i.e. 

two (2) units)] shall meet the standards to accommodate the hearing and visually impaired in 

accordance with Applicable Laws (as defined herein).  

6.23.5 If applicable, Borrower shall cause Owner, and Owner shall comply with 

CDBG Regulations at 24 C.F.R. Part 570, the Uniform Relocation Assistance and Real Property 

Policies Act of 1970 (“URA”), as amended, at 49 C.F.R. § 24, and Section 104(d) of the Housing 

and Community Development Act of 1974, as amended, at 24 C.F.R. § 42.  Borrower shall cause 

Owner, and Owner shall also comply with the tenant protection requirements set forth in the 

Protecting Tenants at Foreclosure Act of 2009, as amended and extended, (“PTAF”), as well as 

with any local codes or ordinances with respect to tenants’ rights or tenant protection.  If required 

by Applicable Law, Borrower shall cause Owner, and Owner shall also comply with the 

Multifamily Relocation Requirements (“Multifamily Relocation Requirements”) in the 

Appendices and shall submit to the Director copies of all documentation required by the 

Multifamily Relocation Requirements or relating to URA, which may include, without limitation, 

(i) a certification or affidavit, unless waived by the Director, affirming Owner has performed all 

appropriate due diligence in order to confirm compliance with the tenant protection requirements 

set forth herein, (ii) a Notice to Real Property Owner/Seller, (iii) Tenant Status Reports, (iv) all 

Notices with Tenant Acknowledgements as required by the URA and (v) other related forms 

described in the Multifamily Requirements.  If required by Applicable Law, Borrower shall cause 

Owner, and Owner shall also submit to Director copies of all tenant notices and the Seller’s 

Occupancy Certification required under PTAF with respect to the tenant protection requirements, 
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to substantiate that such notices, if required by Applicable Law, were provided either by the 

foreclosing lender or by Borrower or Owner, as applicable. 

6.24 Replacement Reserve and Operating Reserve.  In accordance with the Senior Loan 

Documents, but not later that the first (1st) anniversary following Project Completion, Borrower 

shall cause Owner to, and Owner shall establish with Senior Funding Lender, or to the extent not 

funded with the Senior Funding Lender, a financial institution acceptable to the Director and 

Senior Funding Lender in their sole and absolute discretion, and fund as an Operating Expense a 

“replacement reserve escrow account” (“Replacement Reserve Account”) for the replacement of 

furniture, fixtures, and equipment used in connection with those units at the Project for which the 

Work has been completed and for repair of capitalized improvements, in an amount not less than 

the greater of (i) $300.00 per unit annually, increased by 3% annually, or (ii) the reserve required 

by the Senior Funding Lender per Unit per annum. If the Senior Funding Lender requires a 

Replacement Reserve Account meeting these requirements, no additional reserve shall be required 

by the City. The reserve shall be deposited in equal monthly installments on an amortized basis. 

(For example, if the Project had 100 Units, the monthly payment would be calculated as follows: 

100 Units x $300 ÷ 12 = $2,500 monthly escrow payment).  In the event that the Senior Funding 

Lender does not require a Replacement Reserve Account pursuant to the immediately preceding 

sentence, the City shall have the right to cause Owner to fund such Replacement Reserve Account, 

in an annual amount not less than $300.00 per unit, increased by 3% annually, in accordance with 

the terms of this Section 6.24.  Unless a Default exists, Owner shall be entitled to utilize amounts 

in the Replacement Reserve Account as necessary, provided that Owner shall replenish the amount 

withdrawn by continuing to fund deposits to the Replacement Reserve Account in accordance with 

the preceding sentence.  Any replacement reserve amounts required under the Senior Loan 
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Documents may be applied toward satisfaction of the Replacement Reserve Account requirements 

in this Agreement.  If the Replacement Reserve is not required by the Senior Funding Lender, the 

Director may require that the Replacement Reserve Account and all amounts held therein shall be 

collaterally assigned to the City pursuant to a pledge and account control agreement in form and 

substance acceptable to the Director in his or her sole and absolute discretion.  If the Replacement 

Reserve is required by the Senior Funding Lender, the City shall have a second lien priority interest 

in the Replacement Reserve Account and the funds contained therein.  On an annual basis, 

Borrower shall cause Owner to, and Owner shall provide the Director with an accounting of the 

Replacement Reserve Account.  If not required by the Senior Funding Lender or Owner’s 

Partnership Agreement, the Director may require Owner to establish an Operating Reserve for the 

Project at Project Completion on terms and conditions as approved by the Director.  

6.25 Insurance Provisions in the Leasehold Deed of Trust.  Borrower shall cause 

Owner to, and Owner shall comply with all insurance requirements set out in the Senior Mortgage, 

the Leasehold Deed of Trust securing the City Loan and this Agreement. 

6.26 Reserved. 

6.27 Consulting and Developer’s Fees.  During the Term, without the prior written 

approval of the Director, no consulting or developer’s fees shall be paid by Borrower or Owner, 

directly or indirectly out of the proceeds of the City’s Loan (except as provided in the Approved 

Final Construction Budget or the Approved Final Operating Budget).  During the Term, no 

consulting or developer's fees shall be paid by Borrower or Owner out of the revenue of the Project 

(except as provided in the Approved Final Construction Budget, the Approved Final Operating 

Budget). 
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6.28 Distributions Covenant.  If the Project exceeds a debt service ratio of 1.5 to 1 on 

an annual (calendar year) basis, the available cash for distribution for such calendar year shall be 

limited to the cash available between breakeven (1:1 debt service ratio) and a 1.5 to 1 debt service 

ratio.  Notwithstanding anything to the contrary contained in this Agreement, any distribution in 

excess of such amount shall entitle the Director to declare a Default hereunder without prior notice 

and opportunity to cure.  For example:  If the debt service on the Project was $100,000 per year 

and the available cash before payment of debts was $200,000, the Project would have a debt service 

ratio of 2:1.  $100,000 of the cash would be used to pay debt service, $50,000 (only) would be 

available for distribution and the remaining $50,000 would be reserved by Owner and promptly 

invested in the capital improvement of the Project in additional services for residents or deposited 

in the Replacement Reserve Account.  Cash flow in excess of a 1.5 to 1 debt service ratio shall not 

be available for distribution and shall be invested in the Project in additional services for residents 

or deposited in the Replacement Reserve Account as provided above.  Borrower and Owner 

covenant to notify the City in writing at least ten (10) days in advance of any distribution of Project 

income to Borrower’s or Owner’s partners, shareholders or members as applicable. For purposes 

of this Section 6.28, "distribution" means those amounts distributed to Owner's partners as 

identified in the Partnership Agreement that are not a payment (or repayment) of specific amounts 

due to such partners. By way of example and not as a limitation, a payment to Owner's partners 

for assumed tax liability, tax credit shortfalls and loan repayments shall not be deemed a 

distribution. 

6.29 Modification Fees. In the event that a modification of this Agreement or any 

change in any City Loan terms is required after Closing which requires the Director’s or City 
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Council’s approval, Borrower shall be responsible for all costs in connection therewith together a 

fee of no less than $25,000.00 with the amount of the fee to be determined at the time of request.  

SECTION SEVEN 
RESERVED 

SECTION EIGHT 
RESERVED 

SECTION NINE 
DISBURSEMENT PROCEDURES 

9.1 Disbursement Limitations.  The proceeds of the City Loan shall be disbursed only 

for eligible and approved costs of the Work, relocation costs or acquisition costs and such other 

costs that (i) are included in the Approved Final Project Budget, (ii) have been approved by the 

Director, (iii) if for Work, are for Work that has been completed and which Work has been 

approved by the Director, and (iv) if for materials, are for materials purchased and stored on site 

and approved by the Director. 

9.2 Retainage.  Disbursement for the Work or other expenses under the Approved Final 

Construction Budget shall be subject to a ten percent (10.0%) retainage under Section 53.101, et 

seq. of the Texas Property Code (as it may be amended from time to time), but notwithstanding 

the foregoing, in no case shall retainage be released prior to thirty (30) days following completion 

of the Work as certified by the Architect or other person acceptable to the City. At the time of the 

release of the retainage, the Project is or will be as a result of the release of retainage free of all 

liens relating to the Project, other than liens that are bonded around. At the time of the release of 

the retainage, Borrower shall cause Owner and Owner shall provide the City with a down-date 

endorsement (T-3), final lien waivers and/or such other documentation as may be required by the 

Director. 



 57 

9.3 Reallocation of Loan Proceeds.  Any Loan Proceeds that are allocated for the 

Project but that are not expended for eligible costs under the Approved Final Project Budget 

pursuant to the terms of this Agreement shall be returned to the City for reallocation. 

9.4 Reallocation of Savings and Contingencies.  Borrower or Owner may, with the 

Director’s approval, such approval not to be unreasonably withheld, conditioned or delayed, 

reallocate savings from one category of the Approved Final Construction Budget or from the 

contingency category of the Approved Final Construction Budget to another category of the 

Approved Final Construction Budget for the Project. 

9.5 Drawdown Procedure.  Borrower shall not request a disbursement of the Loan 

Proceeds except in accordance with the Approved Construction Schedule and Approved Final 

Project Budget and in accordance with the provisions of this Paragraph 9.5. When a disbursement 

of Loan Proceeds is requested, Owner shall provide to Borrower for delivery to the Director, or 

Owner shall provide directly to Director as permitted under Section 10.4 hereof (but in no event 

more often than once a month and for an amount of not less than $5,000) an application for the 

disbursement (in a form required by the Director) (the “Disbursement Request”) together with 

supporting documentation required by the Director (which shall include but not be limited to 

invoices and draw requests submitted by Contractor, interim lien waivers using forms provided by 

the GLO attached hereto as APPENDIX 13, and monthly construction progress reports on a unit 

by unit basis for verification by a third party inspector or a representative of the City) and evidence 

of required permits.  In addition to the other information required by the Director, the initial 

disbursement request shall include a copy of all required permits necessary to commence 

construction.  If the Director objects to an item (or the applicable portion thereof to which the 

Director objected) included in any Disbursement Request or if all required information has not 
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been submitted, then the Director shall notify Owner within 10 business days of receipt of the 

applicable Disbursement Request of the Director’s objection and shall thereupon be relieved of 

any obligation to make a disbursement for that item (or portion thereof) until such time as Owner 

cures the objection(s) to the satisfaction of the Director.  If the Disbursement Request is otherwise 

complete (as determined by the Director) and provided no Default exists or event that with the 

passage of time or giving of notice would constitute a Default has occurred and is continuing, the 

City shall, within 30 calendar days following approval of Owner’s request, fund the requested 

disbursement from the City Loan less any amounts for items to which the Director has raised an 

objection and that have not been cured and less any retainage; provided, however, that the City 

shall not be required to make a disbursement (other than the last disbursement) in an amount less 

than $5,000 nor shall the City be required to make more than one disbursement per month. With 

each draw, the Owner shall provide a down-date endorsement (T-3) to the City Loan Title Policy 

together with conditional lien releases from the Contractor and subcontractors for the Work 

performed through the date of the draw request. 

SECTION TEN 
DEFAULT AND REMEDIES 

10.1 Default.  The Director may declare a default (“Default”) under this Agreement or 

any one or more of the Loan Documents upon the occurrence of any one or more of the following 

circumstances (and in all events, subject to the rights of Senior Funding Lender under the Senior 

Loan Documents and Tax Credit Investor under Section 10.3 hereof): 
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10.1.1 Failure to Pay.  

(a) If Borrower fails to pay, when due, any portion of the indebtedness 

evidenced by the Note and/or this Agreement and/or secured by the Collateral Assignment 

(Owner Loan) and such failure continues for ten (10) days after written notice thereof from 

the Director to Borrower. 

(b) If Owner fails to pay the Borrower when due any portion of the 

indebtedness evidenced by the Owner Loan and such failure continues beyond all 

applicable notice and cure periods contained in the Owner Loan Agreement. 

10.1.2 Breach of Affordability Requirements and/or Restrictive Covenants.  If 

Borrower or Owner breaches (i) the Affordability Requirements in this Agreement or the parallel 

Affordability Requirements set forth in the Restrictive Covenants and such breach continues for 

thirty (30) days after written notice thereof from the City to Borrower and Owner or (ii) any other 

covenant, condition, representation or warranty contained in the Restrictive Covenants and such 

breach continues for thirty (30) days after the City delivers written notice thereof to Borrower and 

Owner, Borrower and Owner shall not have additional cure rights hereunder. 

10.1.3 Breach of Other Covenants or Conditions. 

(a) Except for the breaches of covenants or conditions covered by 

Section Ten, Paragraphs 10.1.1 and 10.1.2 above,  if Borrower or Owner fails, refuses or 

neglects to perform fully and timely any obligation, or breaches any covenant or condition 

(including any condition prior to or subsequent to the issuance of the City Loan) under this 

Agreement, or under any other Loan Document, and such failure continues for thirty (30) 

days after written notice from the City to Borrower and Owner, or, if the failure is not 

susceptible to cure within said 30-day period, such greater period of time (not to exceed 
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sixty (60) days) as is necessary to cure such failure provided Borrower commences to cure 

such failure within said 30-day period and diligently works to cure such failure; provided, 

however that in the event that (i) any such cure periods would cause a violation to occur 

under Applicable Law or cause a recapture of the tax credits or (ii) any breach or failure of 

performance of a life safety requirement, such event shall be deemed a Default hereunder 

without any notice or opportunity to cure; 

(b) Except for the breaches of covenants or conditions covered by 

Section Ten, Paragraphs 10.1.1 and 10.1.2 above, if Owner fails, refuses or neglects to 

perform fully and timely any obligation, or breaches any covenant or condition under any 

of the documents evidencing, securing or otherwise pertaining to the Owner Loan, and 

such failure continues for thirty (30) days after written notice from Borrower or City to 

Owner; provided, however that in the event that (i) any such cure periods would cause a 

violation to occur under Applicable Law or cause a recapture of the tax credits or (ii) any 

breach or failure of performance of a life safety covenant, such event may be deemed and 

declared a Default hereunder without any notice or opportunity to cure. 

10.1.4 Breach of Representations or Warranties.  If any representation or 

warranty made by Borrower or Owner in its application(s) for the City Loan or in any of the Loan 

Documents, or this Agreement, or the Restrictive Covenants is false or misleading in any material 

respect, provided, however, that solely with regard to non-financial misrepresentations or 

warranties, Borrower and Owner shall have thirty (30) days after written notice to the Borrower 

and Owner from the City in which to take such action as may be necessary to cause the matter or 

thing represented to become true or not misleading; provided, however that in the event that any 

such cure periods would cause a violation to occur under Applicable Law or cause a recapture of 
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the tax credits, such event may be deemed and declared a Default hereunder without any notice or 

opportunity to cure. 

10.1.5 Voluntary Actions.  If Borrower, Owner or Guarantor (if any) is voluntarily 

adjudicated bankrupt, seeks, consents or does not contest the appointment of a receiver or trustee 

for itself or for all or part of its property, makes a general assignment for the benefit of creditors, 

does not pay its debts as they become due, or files a petition seeking relief under United States 

Bankruptcy Law. 

10.1.6 Involuntary Actions. If a petition is filed against Borrower, Owner or 

Guarantor (if any) under United States Bankruptcy Law or if a court of competent jurisdiction 

enters an order appointing a receiver or trustee for Borrower, Owner or Guarantor (if any) for all 

or any material part of such party’s property, and the order or petition is not discharged, dismissed 

or stayed within a period of ninety (90) days. 

10.1.7 Dissolution or Liquidation.  If Borrower or Owner is a partnership, limited 

liability company, corporation or other legal entity and dissolves, liquidates, or merges with or is 

consolidated into any other entity without the written approval of the Director. 

10.1.8 Destruction of the Project.  If the Project is demolished, destroyed or 

substantially damaged, and it is not restored or rebuilt in accordance with the requirements of the 

Loan Documents. 

10.1.9 Cessation of Work.  If Work on the Project ceases for ninety (90) or more 

consecutive days unless such cessation of Work is caused by cessation of funding under the City 

Loan. 

10.1.10   Failure to Obtain or Default Under Other Financing.  If Borrower or 

Owner fails to obtain any funding of the Other Financing in the order required under the 
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Intercreditor Agreement (if applicable) or if Owner or Borrower  has been declared in default under 

any regulatory agreement or document evidencing or related to the Other Financing and such 

default is not cured within ten (10) business days, or if longer, the cure period set forth in such 

regulatory agreement or other document but not to exceed thirty (30) days; provided, however, 

that any cure of the underlying default shall also constitute acceptable cure of the Default. 

10.1.11   Liens and Other Encumbrances.  If any mechanics’, materialman’s or 

other similar lien or encumbrance is filed against the Project, or the fixtures, materials, machinery 

and equipment to be used in the Project or other collateral that secures the City Loan, and the same 

is not discharged (by payment, bonding, which may include payment bond furnished by contractor, 

or otherwise) within fifteen (15) business days following written notice thereof from the City to 

Borrower and Owner. 

10.1.12   Change of Ownership or Management. 

(a) Except as otherwise permitted by the terms of this Agreement, if all 

or any part of Owner’s interest in the Project is transferred excluding transfers of 

membership or partnership interests in Owner to or by the Tax Credit Investor (or any 

entity permitted pursuant to Paragraph 10.1.15) or by its members or partners holding less 

than forty-nine percent (49%) ownership interest in Owner, unless such interests being 

transferred are general partner or managing interests), sold or assigned, voluntarily or 

involuntarily, or there is a change of management of the Project, at any time within the 

Affordability Period, such transfer of interest or change of management must first be 

approved in writing by the Director, which approval may be granted or withheld by the 

Director.  In the case of a transfer of Owner’s interest in the Project, the Director’s consent, 

if any, shall not be effective unless or until the purchaser or transferee assumes in writing 
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all obligations and covenants of Borrower and Owner under the Loan Documents in a form 

acceptable to the Director and the City Attorney; or 

(b) If there is otherwise a change in control of Borrower in violation of 

this Agreement. 

(c) There is a change in the Property Manager without Director’s 

consent, which consent shall not be unreasonably withheld. 

10.1.13   Failure to Complete.  If Owner or Borrower fails to complete the Work 

substantially in accordance with the Approved Plans, Specifications, and Drawings that are 

approved by the Director within the Approved Construction Period. 

10.1.14   GLO, IRS or other Audit Findings or Exceptions.  If  the GLO, the 

Internal Revenue Service, or other federal or state agency makes an audit finding or exception that 

relates to the Project, the funds provided under this Agreement, or the Other Financing, provided, 

however, that if the audit finding or exception is curable, there shall be no Default unless the audit 

finding or exception is not cured within thirty (30) days after written notice to Borrower and Owner 

of such finding or exception or for such greater period as shall be necessary to cure such finding 

or exception so long as Borrower or Owner commences to cure such finding or exception within 

thirty (30) days after written notice thereof to Borrower and Owner and satisfactorily completes  

such cure. 

10.1.15  Removal of Owner’s General Partner.  Notwithstanding anything to the 

contrary contained in this Agreement or the Loan Documents, the removal and/or replacement of 

Owner’s general partner for cause in accordance with Owner’s Partnership Agreement shall not 

require the consent of the City or Director, shall not constitute a default under this Agreement or 

the Loan Documents or accelerate the maturity of the City Loan.  The consent of the Director shall 
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be required for the appointment of a new general partner, but if the Tax Credit Investor exercises 

its right to remove the Owner’s general partner for cause, City will not unreasonably withhold its 

consent to the substitute general partner; provided however, the consent of neither the City nor the 

Director shall be required if the substitute general partner is an affiliate of the Tax Credit Investor.  

The substitute general partner shall assume all of the rights and obligations of the removed general 

partner of Owner hereunder. 

10.1.16  Default Under Ground Lease. Owner shall default under the terms of the 

Ground Lease and such default shall continue beyond any applicable notice and cure period 

thereunder. 

10.2 Temporary Non-Compliance Not a Default.  Notwithstanding the foregoing or any 

other provision of this Agreement or any of the other Loan Documents to the contrary, neither 

Borrower nor Owner shall be in Default hereunder or thereunder if such Default occurs solely as 

a result of temporary noncompliance with Section Six, Paragraphs 6.8.1, 6.8.3 or 6.8.4, or 

comparable or similar provisions of this Agreement or any of the other Loan Documents, and such 

temporary noncompliance is caused by increases in incomes of existing tenants, provided that 

actions satisfactory to GLO and the City are being taken to ensure that all vacancies are filled with 

eligible tenants until the noncompliance is corrected. Without limiting the foregoing, existing 

tenants of Designated Units whose financial status during the term of the lease are found to be 

such as to no longer qualify such tenants as City LMI Persons, must pay as rent from the date any 

such tenant no longer qualifies as a City LMI Person,  an amount equal to the lesser of the amount 

payable by the tenant under state or local law or thirty (30%) percent of the family’s adjusted 

monthly income, as recertified annually, but in no event shall more rent be charged than is allowed 

under Section 42 of the Internal Revenue Code. 
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10.3 Right to Cure. Any time there is an event or a condition described in Section 10.1 

which, with the passage of time might become a Default, if the Project has received Other 

Financing from low income housing tax credits, the Tax Credit Investor and/or the Senior Funding 

Lender shall have the independent and concurrent right to cure such event or condition during the 

same period of time as that provided to Borrower or Owner.  A cure by the Tax Credit Investor 

and/or the Senior Funding Lender of any event or condition that, with the passage of time might 

become a Default, shall have the same effect as a cure of such event or condition by Borrower.    

10.4 Owner’s Right to Cure.  Anytime there is an event or condition described in Section 

10.1 which, with the passage of time might become a Default, if the Project has received other 

financings from low income housing tax credits,  Owner's general partner and Owner shall have 

the independent and concurrent right to cure such event or condition during the same period of 

time as that provided to Borrower.  A cure by Owner's general partner or Owner of any event or 

condition that, with the passage of time might become a Default, shall have the same effect as a 

cure of such event or condition by Borrower. In addition to, and not in limitation of, the foregoing 

and the other provisions in this Agreement, the other Loan Documents, and the Owner Loan 

Documents, the City agrees to accept Owner's general partner's performance of Owner's and 

Borrower's obligations under the Loan Documents and the Owner Loan Documents as if the same 

were performed by Owner and/or Borrower, as applicable, including without limitation draw 

requests, providing certifications and other information related to construction and compliance, 

making and responding to requests under the Loan Documents and the Owner Loan Documents. 

10.5 City’s Remedies.  Upon the declaration of a Default by the Director and the failure 

by Borrower or Owner or Senior Funding Lender or Tax Credit Investor to cure same within a 

time period specified herein (if any), the Director may in his or her sole discretion: (i) terminate 
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this Agreement; (ii) accelerate payment of the Note and declare that all sums under the City Loan  

are immediately due and payable; (iii) foreclose on the Project; (iv) cease funding any 

disbursements under the City Loan; (v) foreclose on the Collateral Note and/or (vi) take any other 

action authorized or available under this Agreement, any of the Loan Documents or under 

Applicable Law or in equity.  In the event a Default exists, if the Director so chooses this remedy, 

the outstanding deferred principal balance shall be immediately due and payable.  Upon the 

occurrence and continuation of any Default hereunder, the deferred principal shall bear interest at 

a rate of the lesser of ten percent (10%) per annum or the maximum rate of interest permitted to 

be contracted for by Applicable Law (“Highest Lawful Rate”).  Failure of Borrower or Owner to 

adequately perform under this Agreement may result in penalties including the possibility of 

disbarment from future GLO and City projects. In the event that the City elects to stop funding the 

City Loan upon the occurrence and continuance of a Default, the Borrower and Owner shall be 

obligated to continue and complete the Work at Borrower’s expense. 

SECTION ELEVEN 
ALLOCATION OF COST SAVINGSAND RECOVERY OF DAMAGES FROM 

CONTRACTOR 

In the event that (i) cost savings are achieved in connection with the performance of the 

Work and not reallocated in accordance with Section Nine, Paragraph 9.4 or (ii) the Contractor or 

any Subcontractor selected to perform the Work on the Project makes a payment of damages to 

Owner for delays, defective workmanship or material, or for other items related to Work on the 

Project and such sums are not used by Owner to correct such defective workmanship or otherwise 

mitigate any damages related to Work on the Project resulting from such default by the Contractor 

or any Subcontractor, Borrower shall immediately cause Owner to and Owner shall pay to the City 

a portion of such cost savings or the sum received as payment of damages, to be applied against 
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the principal balance of the City Loan .  The amount of such savings or damages to be paid to the 

City and applied to the City Loan shall be equal to: 

(i) (The total amount of the City Loan  disbursed for Work)  X (amount of cost savings 
realized or damages received) 

(The total Work cost) 
 

(ii) less any portion of the damages received that the Director determines are 
attributable to lost income from rent; and 

(iii) less any portion of the cost savings realized or damages received that are used to 
pay Work costs approved by the Director in accordance with the Final Budget. 

Provided, however, notwithstanding anything to the contrary set forth in this Agreement, 

to the extent that cost savings result in reduction in eligible basis for the Project, or will not be 

applied to projections for additional capital costs that would be considered eligible costs for tax 

credit certification under the applicable rules related thereto, and such reduction results in the 

amount of equity being contributed to the Project by the Tax Credit Investor being reduced, the 

City Loan  shall not be reduced by any amount of reduction in the Tax Credit Investor’s equity. 

SECTION TWELVE 
RESERVED 

SECTION THIRTEEN 
RESERVED 

SECTION FOURTEEN 
RELEASE AND INDEMNIFICATION 

14.1 RELEASE.  OWNER, BORROWER, THEIR PREDECESSORS, SUCCESSORS 

AND ASSIGNS (THE FOREGOING ARE COLLECTIVELY REFERRED TO IN THIS 

SECTION AS “OWNER”) HEREBY RELEASE, RELINQUISH AND DISCHARGE THE 

CITY, ITS PREDECESSORS, SUCCESSORS, ASSIGNS, LEGAL REPRESENTATIVES AND 

ITS FORMER, PRESENT AND FUTURE AGENTS, EMPLOYEES AND OFFICERS (THE 

FOREGOING ARE COLLECTIVELY REFERRED TO IN THIS SECTION AS “CITY”) FROM 
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ANY LIABILITY AS A RESULT OF THE JOINT NEGLIGENCE OF THE CITY AS A 

RESULT OF ANY INJURY, INCLUDING DEATH OR DAMAGE TO PERSONS OR 

PROPERTY, WHERE SUCH DAMAGE IS SUSTAINED IN CONNECTION WITH THIS 

AGREEMENT. 

14.2 INDEMNIFICATION AGREEMENT.  EACH OF BORROWER AND OWNER 

COVENANTS AND WARRANTS THAT IT WILL PROTECT, DEFEND, AND HOLD THE 

CITY HARMLESS FROM ANY AND ALL THIRD PARTY CLAIMS, DEMANDS, AND 

LIABILITY, INCLUDING DEFENSE COSTS, RELATING IN ANY WAY TO DAMAGES, 

CLAIMS OR FINES ARISING BY REASON OF OR IN CONNECTION WITH OWNER’S 

ACTUAL OR ALLEGED NEGLIGENCE OR OTHER ACTIONABLE PERFORMANCE OR 

OMISSION OF OWNER IN CONNECTION WITH OR DURING THE PERFORMANCE OF 

THE DUTIES UNDER THIS AGREEMENT. ALSO, DURING THE PERFORMANCE OF THE 

WORK AND UP TO A PERIOD OF FIVE (5) YEARS AFTER THE DATE OF FINAL 

ACCEPTANCE OF THE WORK, OWNER FURTHER EXPRESSLY COVENANTS AND 

AGREES TO PROTECT, DEFEND, INDEMNIFY, AND HOLD HARMLESS THE CITY 

FROM ALL CLAIMS, ALLEGATIONS, FINES, DEMANDS, AND DAMAGES RELATING 

IN ANY WAY TO THE ACTUAL OR ALLEGED JOINT AND/OR CONCURRENT 

NEGLIGENCE OF THE CITY AND OWNER, WHETHER OWNER IS IMMUNE FROM 

LIABILITY OR NOT.  

IT IS THE EXPRESSED INTENTION OF THE PARTIES HERETO THAT THE 

INDEMNITY PROVIDED HEREIN IS AN AGREEMENT BY OWNER TO INDEMNIFY 

AND PROTECT THE CITY FROM THE CITY’S OWN NEGLIGENCE WHERE SAID 
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NEGLIGENCE IS AN ALLEGED OR ACTUAL CONCURRING PROXIMATE CAUSE 

OF ANY ALLEGED THIRD-PARTY HARM. 

THE INDEMNITY PROVISION PROVIDED HEREIN SHALL HAVE NO 

APPLICATION TO ANY CLAIM OR DEMAND WHERE BODILY INJURY, DEATH, 

OR DAMAGE RESULTS ONLY FROM THE SOLE NEGLIGENCE OF THE CITY 

UNMIXED WITH ANY FAULT OF OWNER. FURTHER, THE COVENANTS MADE IN 

THIS PARAGRAPH 14.2 TOGETHER WITH ALL OTHER INDEMNIFICATION 

REQUIREMENTS OF BORROWER AND OWNER SHALL BE JOINT AND SEVERAL 

OBLIGATIONS OF BORROWER AND OWNER. 

SECTION FIFTEEN 
NOTICE 

All notices, demands, certificates, or other communications hereunder shall be in writing 

and shall be deemed sufficiently given or served for all purposes when delivered personally, by 

courier or via overnight delivery, when sent by certified or registered mail, postage prepaid, return 

receipt requested or by private courier service, in each case, with the proper address as indicated 

below; provided that any such notices, demands, certificates, or other communications shall be 

deemed delivered on the date delivered, or if mailed, three (3) business days after deposit in the 

U.S. mail. Where an email address is indicated below, notice shall also be sent to the applicable 

party both by email as well as one of the other designated forms of notice, but notice by email shall 

not satisfy the notice delivery requirements of this Agreement.  Each party may, by written notice 

given to the other parties, designate any other address or addresses to which notices, certificates 

or other communications sent to them under any of the Loan Documents shall be sent as 

contemplated by this Agreement.  Until otherwise so provided by the respective parties, all notices, 
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certificates and communications to each of them shall be addressed as follows (notice sent to 

Owner or Borrower under any of the Loan Documents shall be sent to both Owner and Borrower): 

TO THE CITY: City of Houston 
c/o Housing and Community Development 
Department 
2100 Travis, 9th Floor 
Houston, TX 77002 
Attention: Director 

With a copy to: City of Houston Legal Department 
900 Bagby, 4th Floor 
Houston, TX 77002 
Attention: Section Chief, Disaster Recovery 

With a copy to: Housing and Community Development Department 
2100 Travis, 9th Floor 
Houston, TX 77002 
Attention:      

 Change Happens Community Development 
Corporation 
3353 Elgin Street 
Houston, TX  77288-0107 

 Coats Rose  
14755 Preston Road, Suite 600 
Dallas, TX  75254 
ATTN:  Mattye G. Jones 

TO BORROWER: NHPF HOUSTON, LLC 
122 East 42nd Street, Ste. 4900 
New York, NY 10168 
Attention: John G. Hoffer 

TO OWNER: CHCDC AFFORDABLE ELDERLY, LLC 
1090 Vermont Avenue, NW, Suite 400 
Washington, DC 20005 
Attention:    

Hudson Housing Capital LLC 
630 Fifth Avenue, 28th Floor  
New York, New York 10111  
Attention:  Joseph A. Macari 
Fax No.:  (212) 218-4467 

TO SENIOR 
FUNDING LENDER: 

Citibank, N.A. 
388 Greenwich Street, 8th Floor 
New York, New York  10013 
Attention:  Transaction Management Group 
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Re:  The Citadel Apartments Deal ID No. 60000463 
Facsimile:  (212) 723-8209 
 

With a copy to: Citibank, N.A. 
325 East Hillcrest Drive, Suite 160 
Thousand Oaks, California 91360 
Attention:  Operations Manager/Asset Manager 
Re:  The Citadel Apartments Deal ID No. 60000463 
Facsimile:  (805) 557-0924 
 

With a copy to: Citibank, N.A. 
388 Greenwich Street, 8th Floor 
New York, New York  10013 
Attention:  Account Specialist 
Re:  The Citadel Apartments Deal ID No. 60000463 
Facsimile:  (212) 723-8209 
 

And a copy of any 
notices of default sent to:   

Citibank, N.A. 
388 Greenwich Street, 17th Floor 
New York, New York  10013 
Attention:  General Counsel’s Office 
Re:  The Citadel Apartments Deal ID No. 60000463 
Facsimile:  (646) 291-5754 
 

SECTION SIXTEEN 
RESERVED 

SECTION SEVENTEEN 
RESERVED 

SECTION EIGHTEEN 
MISCELLANEOUS 

18.1 Relationship of Parties.  The relationship of the City to Borrower pursuant to this 

Agreement, the Note, and all other Loan Documents is that of lender to borrower. Neither this 

Agreement, the Note, nor any of the Loan Documents creates any partnership, joint venture, or 

other subrecipient or fiduciary relationship between City and Borrower and/or the City and Owner. 

18.2 Parties in Interest.  Except for the rights of the GLO specifically set forth herein, 

this Agreement shall not bestow any rights upon any third party, but, rather, shall bind and benefit 

the City, Owner and Borrower, and as applicable, benefit GLO.  Neither the U.S. Government, 
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HUD, any subcontractor or supplier, nor any other person or entity, is a party to or a third-party 

beneficiary of this Agreement.  

18.3 Exculpation.  The City shall not be liable to Borrower or Owner or responsible in 

any manner to any third-party in connection with this Agreement.  

18.4 Non-waiver.  Failure or forbearance of any party hereto to insist on the strict 

performance of any obligation under this Agreement or to exercise any rights or remedies accruing 

upon default shall not be considered a waiver of the right to insist on and to enforce, by any 

appropriate remedy, strict compliance with any other obligation or to exercise any right or remedy 

occurring as a result of any future default or failure of performance. 

18.5 Modification.  Any alterations, additions, or deletions to terms which are required 

by changes in federal or state laws and regulations shall be automatically incorporated into this 

Agreement and shall take effect on the effective date of the laws or regulations. 

18.6 Severability.  In the event that any covenant, condition or provision of this 

Agreement is held to be invalid by a court of competent jurisdiction, the invalidity of the invalid 

covenant, condition or provision shall in no way affect any other covenant, condition, or provision, 

provided that the respective rights and obligations of the parties contained in the valid covenants, 

conditions and provisions of this Agreement are not materially prejudiced. 

18.7 Choice of Law.  This Agreement shall be performable and enforced in Harris 

County, Texas, and shall be construed and interpreted in accordance with the laws of the City, the 

State of Texas and other Applicable Law. Venue for any disputes relating in any way to this 

Agreement shall lie exclusively in Harris County, Texas. 

18.8 Integration.  Except as may be otherwise provided in this Agreement, this 

Agreement, the Appendices, Attachments, and Exhibits, or the other Loan Documents and 
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Borrower’s response to the City’s request for proposal embody the entire agreement between the 

City, Borrower, and Owner, and there are no other effective agreements, representations or 

warranties between the City, Owner and Borrower in connection with this Agreement and the other 

Loan Documents. 

18.9 Assignability.  This Agreement shall not be assignable in whole or in part by 

Borrower or Owner without the prior written consent of the City which consent shall be in the 

form of an ordinance passed by City Council. 

18.10 Survival.  All the terms of this Agreement (including without limitation, the 

conditions listed in Section Three) shall survive the execution of the Note, the Leasehold Deed of 

Trust and Restrictive Covenants.  The parties hereto expressly agree and acknowledge that the 

terms of this Agreement and the Restrictive Covenants shall remain in full force and effect until 

the expiration of the Affordability Period, notwithstanding whether the Note or the Owner Note is 

prepaid in accordance with its terms. 

18.11 Captions.  The use of captions in this Agreement is for convenience only and such 

captions shall not be used to define or limit the terms of this Agreement. 

18.12 Applicable Law.  The interpretation and application of this Agreement shall be in 

accordance with the laws of the City, the State of Texas and other Applicable Law. 

18.13 Multiple Counterparts; Effective Date.  The parties have executed this Agreement 

in multiple originals, each having full force and effect, as of the Effective Date. 

18.14 Approval by the City or the Director.  All references to “reasonable” with respect 

to the granting or denying of the City’s or the Director’s approval shall be deemed to be 

“reasonable” if the Director is acting in his or her official capacity in accordance with the City’s 

Charter and related ordinances. 
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18.15 Flood Insurance Requirements and Transfer of Property.  As applicable, during 

the term of this Agreement, Owner shall maintain flood insurance as required under the Flood 

Disaster Protection Act of 1973 and the National Flood Insurance Reform Act of 1994 (42 U.S.C. 

§ 4001 et seq. and 42 U.S.C. § 5154a), as amended, in accordance with APPENDIX 2 hereto or 

as otherwise required by HUD, City ordinance or the Director.  Provided, however, that if the 

Property is located within a 100-year or 500-year floodplain or Special Flood Hazard Area 

designated by FEMA, Owner must maintain flood insurance on the Property for the life of the 

Property, in accordance with 42 U.S.C. §4012a, and this requirement shall survive the expiration 

or earlier termination of this Agreement. Borrower and Owner understand and acknowledge that 

failure to maintain the required flood insurance shall result in ineligibility for any further federal 

disaster relief of any kind, including but not limited to CDBG disaster recovery assistance. If the 

Property is sold or transferred by Owner or any subsequent transferring owner, the applicable flood 

insurance requirements under this Section are transferred to the new Property owner. Owner or 

any subsequent transferring owner of the Property must notify the new owner in accordance with 

42 U.S.C. § 5154a and this requirement shall survive the expiration or earlier termination of this 

Agreement. Owner or any subsequent transferring owner of the Property may be subject to liability 

if it fails to provide the notice required by 42 U.S.C. § 5154a. 

18.16 Consents and Approvals.  Any approval or consent required of the City or the 

Director under the Loan Documents is for the purposes of administering the City Loan for City’s 

benefit only and does not constitute any type of warranty or guaranty to Borrower or Owner that 

the plans, specifications, contracts or items of a similar nature for which approval or consent is 

sought is free from error, in compliance with Applicable Law or fit for the Owner’s purpose. 

Borrower and Owner acknowledge that neither the City nor the Director is an engineer or an 
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architect and that Owner is required to rely on its own architect, contractors and engineers in 

performance and monitoring of the Work hereunder.  To the extent that any condition or provision 

of this Agreement or any other Loan Document is subject to the approval or consent of the City or 

the Director and such consent is not expressly required to be “reasonable”, such consent or 

approval may be granted or denied within the sole and absolute discretion of the City or the 

Director, as applicable.  In all cases, any approval or consent required by the City or Director shall 

not be effective unless such consent or approval is in writing. 

18.17 Choice of Venue.  Borrower and Owner agree that proper and exclusive venue for 

any dispute with respect to this Agreement shall be in the United States District Court for the 

Southern District of Texas or the state circuit court sitting in Harris County, Texas, and Borrower 

and Owner agree to waive any claim that such court does not have personal jurisdiction over it or 

is an inconvenient forum. 

18.18 Mediation of Contractor Disputes.  In the event that a dispute arises between 

Owner and any contractor or subcontractor or between any contractor and subcontractor with 

respect to the Work or the Project, the Director shall have the right to require the disputing parties 

to conduct non-binding mediation to attempt to resolve such disputes to the extent that such 

mediation would not conflict with the requirements of the Payment, Performance or Maintenance 

Bonds. Such mediation shall occur within thirty (30) days of notice by the Director that a mediation 

is required. The Director may declare a default under the City Loan if any dispute referred to 

mediation is not resolved within sixty (60) days after submission to non-binding mediation, unless 

the applicable contract or subcontract is terminated. Each contract and subcontract for the 

construction of the Project shall contain mandatory non-binding mediation requirements in case of 

a dispute if mediation is required by the Director as well as the other requirements of APPENDIX 
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3 hereto.  Nothing contained in this Agreement is intended to require the City to be a party to or 

participate in any mediation proceedings. 

18.19 Force Majeure. In the event that any party shall be delayed in or prevented from 

the performance of any act required under this Agreement by reason of an event of Force Majeure 

or Covid-19, the time for performance shall be extended by the number of days that performance 

was reasonably delayed by such event provided that such extension shall not be permitted if such 

extension results in the breach of the GLO Contract. The parties agree that the COVID-19 

pandemic may have an impact on the timing of performance under this Agreement due to closures 

or reductions in staffing of government offices and private businesses, travel and contact 

restrictions and other issues beyond the control of the parties. The parties will work together in 

good faith to extend any such period in accordance with this Section. 

18.20 Anti-Boycott of Israel.  Borrower certifies that Borrower is not currently engaged 

in and agrees for the duration of this Agreement not to engage in the boycott of Israel as defined 

by Section 808.001 of the Texas Government Code. 

18.21 Zero Tolerance Policy for Human Trafficking and Related Activities.  The 

requirements and terms of the City’s Zero Tolerance Policy for Human Trafficking and Related 

Activities, as set forth in Executive Order 1-56, as revised from time to time, are incorporated into 

this Agreement for all purposes. Borrower has reviewed Executive Order 1-56, as revised, and 

shall comply with its terms and conditions as they are set out at the time of this Agreement’s 

effective date. Borrower shall immediately notify the City’s Chief Procurement Officer, City 

Attorney, and the Director of any information regarding possible violation by the Borrower or its 

subcontractors providing services or goods under this Agreement. 

 



 77 

SECTION NINETEEN 
AUTHORITY OF THE DIRECTOR AND MAYOR 

19.1 Authority of the Director to Extend Time of Performance.  The Director may 

extend the time of performance for any of Borrower’s or Owner’s covenants or conditions set forth 

in this Agreement, including all exhibits and attachments, or the other Loan Documents two (2) 

times for up to six (6) months each by written notice to Borrower and Owner.  After these two six 

(6) months extensions, the next extension must be obtained by formal amendment to this 

Agreement, approved by City Council.  After the extension approved by City Council, the Director 

may extend this Agreement (as amended) or any applicable time period for up to two (2) additional 

six (6) month periods by written notice to Borrower and Owner, but any additional extensions 

thereafter must be approved by City Council.  Director may not extend the Maturity Date of the 

City Loan or otherwise amend or extend any repayment obligations under the Note. 

19.2 Authority of the Director to Execute Certain Amendments.  In the event that 

change orders, the application of delay damages, or other actions permitted by this Agreement, 

including all exhibits and attachments, cause the principal amount of the City Loan  to decrease, 

the Director shall have the authority to execute the appropriate amendments to the Loan 

Documents reflecting such decrease. 

19.3 Authority of the Mayor to Execute Other Documents.  The Mayor shall have the 

authority, without further action by City Council, to execute all other documents contemplated by 

this Agreement, including all exhibits and attachments, or necessary or appropriate to effectuate 

this Agreement, or to protect the City’s interests hereunder, including, without limitation, 

execution of the Intercreditor Agreement.  The Mayor shall have the authority, without further 

action by City Council and upon the recommendation of the Director and City Attorney, to make 
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changes to clarify, but not materially change, any provisions of this Agreement, including all 

exhibits and attachments, or other documents contemplated by this Agreement. 

19.4 Schedules, Attachments, Appendices and Exhibits.  References in this Agreement 

to various Schedules, Attachments, Appendices, or Exhibits shall refer to substantially the same 

form as those that are attached to this Agreement or such other form of Schedule, Attachment, 

Appendix or Exhibit as may be approved by the City Attorney and the other parties hereto. 

19.5 Other Amendments; Council Approval Required.  Except as otherwise provided 

in these Sections 19.1, 19.2, 19.3 and 19.4, any amendments to the Loan Documents must be in 

writing and authorized by City Council.  

19.6 Refinance of Senior Loan.  The Senior Loan may not be refinanced except as may 

be approved in writing by the Director, such approval not to be unreasonably withheld, delayed or 

conditioned.  

SECTION TWENTY 
USURY LIMITATIONS 

No provision of this Agreement, the Note, or any instrument securing payment of or 

relating to the indebtedness of Borrower, shall require the payment or permit the collection of 

interest in excess of the Highest Lawful Rate. If any excess of interest in such respect is herein or 

in any other instrument provided for, or shall be adjudicated to be so provided for herein or in any 

other instrument, the provisions of this paragraph shall govern and neither Borrower nor any 

guarantor or endorser of the Note, or their respective heirs, personal representatives, successors, 

or assigns shall be obligated to pay such interest to the extent it is in excess of the Highest Lawful 

Rate.  Any fees or other sums that under Applicable Law are deemed to constitute interest shall be 

treated as interest and taken into account in calculating the Highest Lawful Rate and all such fees 

or other sums so deemed interest shall be amortized, prorated, allocated and spread in equal parts 
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over the full stated Term of the City Loan.  It is the intention of the City and Borrower to conform 

strictly to the laws applicable to the City Loan, and should it be held that interest or other sums 

payable to the City under this Agreement, the Note, or any other Loan Document are in excess of 

the Highest Lawful Rate, the interest chargeable shall be reduced to the maximum amount 

permitted by law. 
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IN WITNESS WHEREOF, the parties execute this Agreement in multiple counterparts 

as of the date of countersignature by the City Controller as set out below. 

[SIGNATURE PAGES FOLLOW]   









 83 

SCHEDULE A 

DEFINITIONS 

Accessibility Requirements are defined in Section Six, Paragraph 6.23.4. 

Affordability Period shall mean the forty (40) year period, which commences upon Project 
Completion, as defined in the City Loan Agreement, during which all Designated Units in the 
Project must remain affordable (in accordance with the provisions of Section 6.8 hereof) without 
regard to the term of the City Loan Agreement or transfer of ownership of the Project (the “City 
Affordability Requirements”). The Affordability Period includes a twenty (20) year HUD required 
affordability period as set forth in 83 Fed. Reg. 5844 and 83 Fed. Reg. 40314 (the “HUD 
Affordability Requirements”), in addition to a supplemental twenty (20) year affordability period 
required by the City. While the Owner’s obligation to comply with the HUD Affordability 
Requirements and related obligations shall end at the close of the initial twenty (20) year 
affordability period, the Owner shall be required to comply with the City Affordability 
Requirements for the forty (40) years, as maybe extended, in accordance with this Agreement. 

Applicable Law is defined in Section Six, Paragraph 6.23.1. 

Approved Construction Schedule is defined in Section Three, Paragraph 3.4 hereof. 

Approved Construction Contract is defined in Section Three, Paragraph 3.10.1 hereof. 

Approved Final Construction Budget is defined in Section Three, Paragraph 3.9.2 of this 
Agreement. 

Approved Final Operating Budget shall mean the portion of the approved Final Budget 
which relates to the operation and the Operating Expenses of the Project, which shall be updated 
and approved annually during the term of the City Loan in accordance with the provisions of 
Section Three, Paragraph 3.9.1. 

Approved Final Project Budget is defined in Section Three, Paragraph 3.9.2 of this 
Agreement. 

Approved Plans, Specifications and Drawings is defined in Section Three, Paragraph 3.3 
hereof. 

Assignment of Construction Contract shall mean that certain Assignment and 
Subordination of Construction Contract (with Consent) in form attached hereto as an Attachment 
or otherwise approved by the City Attorney. 

C.F.R. shall mean the Code of Federal Regulations. 

Certificate of Completion shall mean the certificate that is executed by the Director that 
states that Project Completion has occurred in accordance with the requirements of this 
Agreement.   
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Certificate of Compliance/Occupancy shall mean the certificate that is issued by the City 
acknowledging that construction has been completed and/or that the structure is ready for 
occupancy.  Note: for rehabilitation Projects, this certificate may be termed a Certificate of 
Compliance. 

City is defined in the preamble to this Agreement. 

City Attorney shall mean the City Attorney of the City of Houston or any Assistant City 
Attorney that the City Attorney may designate to perform the various functions assigned to the 
City Attorney under this Agreement. 

City Controller shall mean the Controller of the City of Houston or any other person the 
Controller may designate to perform the various functions assigned to the Controller under this 
Agreement. 

City Loan or City’s Loan shall mean the performance-based loan contemplated by this 
Agreement, in the maximum principal amount of $12,512.826.00 made by the City to Borrower 
for the purpose of financing eligible costs to construct the Project. 

City Representatives shall have the meaning set forth in Paragraph 6, Section 6.15.1. 

Closing or Closing Date shall mean the date on which the Loan Documents are executed 
and all of the other conditions set forth in Section Four of this Agreement have been satisfied. 

Collateral Assignment (Owner Loan) shall mean that Collateral Assignment of Note and 
Liens to be executed by Borrower for the benefit of the City and which shall be substantially in 
the form attached hereto as ATTACHMENT F. 

Collateral Note shall mean the Promissory Note to be executed by Owner payable to 
Borrower, which shall be collaterally assigned to the City to secure the City Loan pursuant to the 
Collateral Assignment (Owner Loan) and which shall be substantially in the form attached hereto 
as ATTACHMENT E. 

Construction Contract shall mean the contract between Owner and the Contractor to 
perform the Work (in form approved by the Director). 

Construction Project Manager shall mean an individual or corporation which must be an 
architect or an engineer and must be registered and in good standing in his or her profession under 
the laws of the State of Texas or must have a duly licensed architect or engineer on its staff or such 
other person or entity approved by the Director.  Owner may not serve as the Construction Project 
Manager.  The Construction Project Manager will oversee all phases of design, planning, and 
submission of the plans, specifications, drawings and other construction documents for the Project. 
The Construction Project Manager shall also be responsible for overseeing the Work and the 
performance of the Contractor, including without limitation, conducting on-site inspections 
appropriate to the state of construction so as to become generally familiar with the progress and 
quality of the Work and to determine in general if the Work is proceeding in accordance with the 
Contract Document. 
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Construction Project Management Agreement shall mean the agreement between Owner 
and the Construction Project Manager, in form acceptable to the Director, outlining the services to 
be performed by the Construction Project Manager in relation to the Project which Construction 
Project Management Agreement shall be collaterally assigned to the City pursuant to that certain 
Assignment of Construction Project Management Agreement in form attached hereto as an 
Attachment or other form approved by the City Attorney. 

Contractor shall mean NHPF-CH Contractor, LLC, a Texas limited liability company, or 
such other contractor as approved by the Director selected by the Owner to perform the Work. The 
Contractor must be registered and in good standing in his or her profession under the laws of the 
State of Texas, to the extent required by the laws of the State of Texas,  and must be acceptable to 
the Director. 

Cost Reasonableness Analysis shall mean an evaluation of the separate elements (e.g., 
labor, materials, etc.) that make up the Approved Final Construction Budget to determine if they 
are allowable, directly related to the Work and ultimately, reasonable. 

Default shall mean the occurrence of any event set forth under Section Ten of this 
Agreement. 

Designated Units shall mean those thirty-eight (38) units in the Project which have been 
designated by Owner and approved by the Director as subject to all occupancy, rent, and 
affordability requirements of this Agreement and the Restrictive Covenants. The Designated Units 
shall remain in compliance with the requirements of this Agreement without regard to the term of 
any mortgage or the transfer of ownership, pursuant to the Restrictive Covenants. 

Director shall mean the Director of the City’s Housing and Community Development 
Department or any other person that the Director may designate to perform the various functions 
assigned to the Director under this Agreement.  

Effective Date shall mean the date this Agreement is countersigned by the City Controller. 

Environmental Mitigation shall mean any environmental mitigation measures and 
conditions. 

Environmental Review shall mean the environmental review conducted pursuant to 24 
C.F.R. Part 58. 

Final Budget shall mean, collectively, the Approved Final Operating Budget and the 
Approved Final Construction Budget. 

Financing Statements shall mean U.C.C.-1 Financing Statements granting a second lien 
security interest in Owner’s personal property included within the definition of the Project. 

Force Majeure.  An event of storm, flood, fire, earthquake, hurricane, pandemic or other 
acts of god, war, terrorism, sabotage, riot, insurrection or other civil disturbance, strikes, lockouts 
or other labor disturbances, orders of any governmental authority, including without limitation any 
civil or military authority, declarations of regional, state, or national emergencies or disaster areas, 
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which renders a party temporarily incapable of performance.  Except as otherwise provided in this 
Agreement, the term “Force Majeure” specifically excludes events related to COVID-19 existing 
as of the date of Closing. 

Governmental Authority shall mean the United States, each state, each county, each city, 
and each other political subdivision in which all or any portion of the Land is located, and each 
other political subdivision, agency, or instrumentality exercising jurisdiction over the City, 
Borrower, Owner and/or the Land. 

Governmental Lender shall mean Texas Department of Housing and Community Affairs, 
a public and official agency of the State of Texas. 

Guarantor shall mean, collectively, THE NHP FOUNDATION, a District of Columbia 
non-profit corporation. 

Highest Lawful Rate is defined in the Section Ten, Paragraph 10.5 of this Agreement. 

HUD shall mean the United States Department of Housing and Urban Development. 

Income and/or Family Income or any similar term, including without limitation, annual 
income, adjusted income, monthly income, and monthly adjusted income shall have the meanings 
assigned to such terms in 24 C.F.R. Part 5. 

Intercreditor Agreement shall mean the agreement described in Section Three, Paragraph 
3.8 of this Agreement which shall be substantially in the form attached hereto as ATTACHMENT 
I to this Agreement. 

Junior Lender shall mean The NHP Foundation, a District of Columbia nonprofit 
corporation. 

Junior Loan shall mean the loan in an original principal amount not to exceed the amount 
of $2,000,000.00 (unless otherwise approved by the Director) made by Junior Lender to Owner, 
secured by the Project, and subordinate to the Loan pursuant to the Subordination Agreement 
(Junior Loan).   

Land shall mean the real property included within the Project, as described in Section Two, 
Paragraph 2.1 of this Agreement. 

Landlord shall mean Change Happens Community Development Corporation, a Texas 
non-profit corporation. 

Leasehold Deed of Trust shall mean and include the Leasehold Deed of Trust, Security 
Agreement and Financing Statement (Together with Joinder By Fee Owner) to be executed by 
Owner, granting to the Borrower a second lien on Owner’s fee interest in the Project and which 
shall be substantially in the form attached as an Attachment to this Agreement, which lien will be 
assigned to the City pursuant to the Collateral Assignment (Owner Loan). 
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LMI Persons shall mean low- or moderate-income households whose annual incomes do 
not exceed eighty (80%) percent of the AMI, as determined by HUD with adjustments for family 
size. 

Loan Documents shall mean all of the documents executed by or on behalf of Borrower 
that govern, secure and/or evidence the City Loan, including without limitation, this Agreement, 
the Note, the Collateral Assignment (Owner Loan), the Assignment of Construction Contract, the 
Assignment of Property Management Agreement, the Assignment of Architect’s Contract, Plans 
and Specifications, the Environmental Indemnity, the Assignment of Construction Project 
Management Agreement, if any, the Construction Completion Guaranty and the Restrictive 
Covenants; provided, however, that the Restrictive Covenants shall not be deemed a “Loan 
Document” for purposes of the Intercreditor Agreement and further provided that the obligations 
of the restrictive covenants shall be secured by the Deed of Trust. 

Loan Proceeds means amounts disbursed by the City to Borrower pursuant the terms of 
this Agreement. 

Mayor shall mean the Mayor of the City of Houston, or any person that the Mayor may 
designate to perform the various functions assigned to the Mayor under this Agreement. 

Maturity Date the expiration date of the Affordability Period. 

Minimum Property Standards shall mean the minimum property standards of the City of 
Houston as set forth in APPENDIX 14, provided, however, that in the event of a conflict between 
the minimum property standards of the City of Houston and Section 8 Housing Quality Standards 
for Existing Housing under 24 C.F.R. § 982.401, the more rigorous requirement shall apply as the 
Minimum Property Standard hereunder. 

Net Operating Income shall mean the Project’s gross operating income less Operating 
Expenses. 

Note shall mean the note to be executed by Borrower evidencing the Loan, and which shall 
be substantially in the form attached as an Attachment to this Agreement. 

Operating Expenses shall mean all costs and expenses paid or incurred in connection with 
or relating to the ownership, maintenance or operation of the Project pursuant to the Approved 
Final Operating Budget and the Approved Final Construction Budget, including any debt service 
payments related to the Senior Loan. 

Other Financing is defined in Section One, Paragraph N of this Agreement (if applicable). 

Owner is defined in the Preamble to this Agreement.  

Owner Loan shall mean a loan to Owner from Borrower for Project costs which shall be 
evidenced by the Collateral Note and collaterally assigned and endorsed to City. 

Owner Loan Agreement shall mean the Loan Agreement between Borrower and Owner 
evidencing the Owner Loan. 
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Owner Loan Documents shall mean the loan documents executed by Owner and Borrower 
evidencing or securing the Owner Loan. 

Owner Note shall mean a promissory note from Owner to Borrower evidencing the Owner 
Loan and collaterally assigned and endorsed to City. 

Partnership Agreement shall mean the limited partnership agreement or operating 
agreement, as applicable, of the Owner. 

Preliminary Project Budget shall mean the budget for the Project attached as an Exhibit 
to this Agreement, which has been submitted by Owner and approved by the Director prior to 
execution of this Agreement. 

Project shall mean the Land described in Section Two, Paragraph 2.1 of this Agreement, 
together with all buildings and other improvements located or to be located on the Land.  Project 
shall also include all real and personal property interests of Owner located on, incorporated into, 
or used in connection with the Land and improvements, including without limitation, all leases to 
Owner, appliances, air conditioning, heating, ventilation, plumbing and electrical fixtures and 
equipment. 

Project Completion shall mean the date on which all of the following conditions have been 
satisfied and which: 

(i) leasehold title to the Land is in Owner; 

(ii) the Work has been completed to the reasonable satisfaction of the Director, and 
Owner has delivered to the City an AIA Affidavit of Completion signed by the 
Owner, Contractor and Architect for the Project in form and substance acceptable 
to the Director; 

(iii) the City or the Approved Inspectors have conducted a Uniform Physical Conditions 
Standards inspection and all deficiencies have been remedied. 

(iv) the Project in the Director’s judgment complies with CDBG-DR17 Program 
Requirements, the requirements of HUD, including but not limited to those set forth 
in the written “release of funds” authorization from HUD as further described in 
Section Five, Paragraph 5.4, and the Minimum Property Standards set forth in 
Section Six, Paragraph 6.10 of this Agreement); (v) the final draw request has been 
made and the draw on the Loan has been disbursed for the Project including 
retainage; 

(v) the final draw request has been made and the draw on the City Loan has been 
disbursed for the Project including retainage; 

 (vi) delivery to the City evidence satisfactory to the City, reflecting the full payment of, 
and executed final, unconditional lien waivers from (or the liens have been bonded 
around) all contractors, subcontractors and others with respect to the construction 
of the Project;   
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(vii) delivery of Certificates of Occupancy (or their equivalent) issued by all appropriate 
Governmental Authorities for all portions of the improvements located at the 
Project;  

(viii) the information necessary for the City to complete the Final Wage Compliance 
Report has been submitted by Owner and the City has completed the report and 
submitted it to GLO; and 

(ix) A letter from the Architect or other qualified professional indicating that the Project 
is in compliance with all Accessibility Requirements. 

Property shall mean all of the property described in the Leasehold Deed of Trust that is 
collectively referred to therein as Property.  

Property Condition Assessment shall mean a physical inspection of the Project to assess 
any physical deficiencies and defects of the Project and any material deferred maintenance of the 
Project’s systems, components, or equipment as observed during the field observer’s walk-through 
survey.  

Property Management Agreement shall mean the agreement between Owner and the 
Property Manager, in form acceptable to the Director, outlining the services to be performed by 
the Property Manager in relation to the Project.  The Property Management Agreement shall be 
collaterally assigned to the City pursuant to the Assignment of Property Management Agreement 
in form attached hereto as an Attachment or other form approved by the City Attorney. 

Property Manager shall mean the person or firm charged with the day to day management 
of the Project in accordance with the terms of the Property Management Agreement. 

Reserve(s) or Replacement Reserve shall mean an escrowed reserve account established 
for the purpose of funding the replacement of furniture, fixtures and equipment used in connection 
with the Project and for repair of capitalized improvements, in accordance with Section One, 
Paragraph O, Section Six, Paragraph 6.24 and the Final Budget. 

Restrictive Covenants shall mean the covenants embodied in the Restrictive Covenants to 
be executed by Owner, which shall be substantially in the form attached hereto as 
ATTACHMENT A to this Agreement, which covenants require Owner and its successors and 
assigns, to comply with certain occupancy and use restrictions for the duration of the Affordability 
Period, and which shall be superior to any liens evidencing or securing the Senior Loan and all 
other liens and encumbrances in accordance with the Intercreditor Agreement. 

Senior Funding Lender shall mean Citibank, N.A, or other lender approved by the 
Director. 

Senior Loan shall mean the loans evidenced by (i) that certain Multifamily Note (Tranche 
A), dated as of the Closing Date, in the maximum principal amount of $3,255,000.00 made by 
Owner payable to the order of Governmental Lender, and (ii) that certain Multifamily Note 
(Tranche B), dated as of the Closing Date, in the maximum principal amount of $11,745,000.00 
(and not to exceed the amount of $3,255,000.00 after conversion (unless otherwise approved by 
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the Director)) made by Owner payable to the order of Governmental Lender, secured by, among 
other things, the Senior Mortgage, and subordinate to the Restrictive Covenants pursuant to the 
Intercreditor Agreement.  Prior to Closing, any increase to the Senior Loan amount that does not 
exceed 25% of the original amount may be approved in writing by the Director. Subject to the 
Director’s consent, the Senior Loan may be refinanced, provided that the principal balance of the 
new loan shall not exceed the outstanding principal balance of the loan being repaid, proposed 
capital improvements, reserves, loan fees, plus reasonable and customary closing costs, or 
otherwise in accordance with Section 19.6 of this Agreement, as applicable. 

Senior Loan Documents shall mean all documents evidencing, securing, guaranteeing or 
otherwise pertaining to the Senior Loan, including without limitation, the Senior Mortgage. 

Senior Mortgage shall mean that certain Multifamily Leasehold Deed of Trust, 
Assignment of Leases and Rents, Security Agreement and Fixture Filing (Texas) dated on or about 
the date hereof from Owner for the benefit of Governmental Lender, as assigned to Wilmington 
Trust, National Association for the benefit of Senior Funding Lender, including the line or liens 
securing the Senior Loan. 

State shall mean the State of Texas. 

Subcontractor shall mean any person, firm, or corporation who has a direct contract with 
the Contractor to perform any portion of the Work at the Project. 

Subordination Agreement (Junior Loan) shall mean the agreement described in Section 
Three, Paragraph 3.29 of this Agreement which shall be substantially in the form attached hereto 
as ATTACHMENT R to this Agreement. 

Tax Credit Compliance Period shall mean with respect to any building within the Project, 
the fifteen year period beginning with the first taxable year of the Credit Period with respect 
thereto, as defined in Section 42(i)(l) of the Internal Revenue Code. 

Tax Credit Investor shall mean, together, Hudson Citadel LLC and Hudson SLP LLC. 

Tax Credits means the Low Income Housing Tax Credits issued to Owner by the Texas 
Department of Housing and Community Affairs pursuant to Section 42 of the Internal Revenue 
Code. 

UFAS shall mean the Uniform Federal Accessibility Standards as set forth under Section 
504 of the Rehabilitation Act of 1973 (29 U.S.C. §794 et seq.) and the regulations promulgated in 
connection therewith.  

Work as used in this Agreement shall mean all labor necessary to complete the 
construction, replacement, repair and any Environmental Mitigation work on the Project required 
by this Agreement, the Construction Contract or HUD, and all the materials and equipment 
incorporated or to be incorporated into the Project during the course of such construction, 
replacement and repair work. 
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APPENDICES TO LOAN AGREEMENT 

APPENDIX 1 Applicable Law 

APPENDIX 2 Insurance Requirements and Release and Indemnity Provisions for 
the Approved Construction Contract and the Other Construction and 
Supply Contracts 

APPENDIX 3 Construction Contract Requirements, including bidding procedures if 
applicable 

APPENDIX 4 Survey Requirements 

APPENDIX 5 Monitoring Forms including Compliance Forms for Complying with 
Section 3 of the Housing and Urban Development Act of 1968 (12 
U.S.C. Sec. 1701u) 

APPENDIX 6 Lobbying Certificate (to be delivered on or before the execution of 
this Agreement) 

APPENDIX 7 “Debarment Form”-- Certification regarding Debarment, Suspension, 
and Other Responsibility Matters (to be delivered on or before the 
execution of this Agreement) 

APPENDIX 8 Reserved 

APPENDIX 9 City’s MWSBE, Section 3 and Labor Standards Requirements 

APPENDIX 10 Property Condition Assessment requirements (if any) 

APPENDIX 11 Multifamily Relocation Requirements, including related forms 

APPENDIX 12 Reserved 

APPENDIX 13 GLO Lien Waiver Form 

APPENDIX 14 Minimum Property Standards 

APPENDIX 15 City Workforce Protection Measures 



 92 

EXHIBITS TO LOAN AGREEMENT 

EXHIBIT A   Legal Description of the “Land” 

EXHIBIT B   Commitments for “Other Financings” 

EXHIBIT C   Preliminary Construction Budget 

EXHIBIT D   Scope of Work 

EXHIBIT E   Construction Schedule. 
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ATTACHMENTS TO LOAN AGREEMENT 

A. City’s Restrictive Covenants 

B. Borrowers’ Note 

C. Leasehold Deed of Trust 

D. Financing Statements 

E. Collateral Note 

F. Collateral Assignment (Owner Loan) 

G. Construction Completion Guaranty 

H. Reserved 

I. Intercreditor Agreement 

J. Assignment of Construction Project Management Agreement (Not Applicable) 

K. Assignment of Property Management Agreement 

L. Assignment of Architect’s Contract, Plans and Specifications, and Consent 

M. Assignment of Construction Contract 

N. Environmental Indemnity Agreement 

O. Form of the Performance Bond, Maintenance Bond, and Payment Bond 

P. Owner Loan Agreement 

Q. Reserved 

R. Subordination Agreement (Junior Loan)
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APPENDIX 1 
 NONEXCLUSIVE LIST OF APPLICABLE LAWS, RULES, AND REGULATIONS 

 
 
GENERALLY 

The Acts and Regulations specified in the Texas General Land Office (“GLO”) Contract No. 19-
147-001-B489 (“2019 Subrecipient Agreement”); 

The Acts and Regulations specified in the Texas General Land Office (“GLO”) Contract No. 21-
134-000-C788 (“2021 Subrecipient Agreement”) On the date HUD approves Action Plan 
Amendment 8 (as such plan is described in the 2021 Subrecipient Agreement), the City’s 2019 
Subrecipient Agreement shall automatically terminate and the 2021 Subrecipient Agreement will 
become effective to govern this Agreement from that date forward; 

Continuing Appropriations Act, 2018 and Supplemental Appropriations for Disaster Relief 
Requirements Act, 2017 (Public Law 115-56); 

The Further Additional Supplemental Appropriations for Disaster Relief Requirements Act, 2018 
(Public Law 115-123); 

The Housing and Community Development Act of 1974 (12 U.S.C. § 5301 et seq.); 

The United States Housing Act of 1937, as amended, 42 U.S.C. § 1437(f)(o)(13) (2016) and related 
provisions governing Public Housing Authority project-based assistance, and implementing 
regulations at 24 C.F.R. Part 983 (2016); 

Cash Management Improvement Act regulations (31 C.F.R. Part 205); 

Community Development Block Grants (24 C.F.R. Part 570); 

Uniform Administrative Requirements, Cost Principles, and Audit Requirements for Federal 
Awards (2 C.F.R. Part 200); 

GLO Housing Guidelines; 

State of Texas Plan for Disaster Recovery: Hurricane Harvey Round 1, as amended from time to 
time and posted on the GLO website (https://recovery.texas.gov/action-plans/hurricane-
harvey/index.html); and  

City of Houston, Housing and Community Development Department – City of Houston Build it 
Forward Housing Recovery Program: Harvey Multifamily Program Guidelines, as may be 
amended from time to time (available at https://recovery.houstontx.gov/hud-requirements-
reports/#guidelines). 

Guidance Documents:  Uniform Administrative Requirements Cost Principles, and Audit 
Requirements for Federal Awards (2 C.F.R. Part 200); the Federal Registers; Hurricane Harvey 
Disaster Recovery Housing Guidelines issued by GLO – Community Development and 
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Revitalization, as amended (available at https://recovery.texas.gov/local-government/hud-
requirements-reports/housing-guidelines/index.html); CDBG-DR Project Implementation 
Manual, as posted on the GLO website (https://recovery.texas.gov/files/hud-requirements-
reports/implementation-manual/ch.-1---introduction.pdf). 
 
CIVIL RIGHTS 
 
Title VI of the Civil Rights Act of 1964, (42 U.S.C. § 200d et seq.); 24 C.F.R. Part 1, 
“Nondiscrimination in Federally Assisted Programs of the Department of Housing and Urban 
Development – Effectuation of Title VI of the Civil Rights Act of 1964;” 
 
Title VII of the Civil Rights Act of 1964, as amended by the Equal Employment Opportunity Act 
of 1972 (42 U.S.C. § 2000e et seq.); 
 
Title VIII of the Civil Rights Act of 1968, “The Fair Housing Act of 1968” (42 U.S.C. 3601 et 
seq.), as amended, 24 C.F.R. §§ 100.201 and 100.205; 
 
Executive Order 11063, as amended by Executive Order 12259, and 24 C.F.R. Part 107, 
“Nondiscrimination and Equal Opportunity in Housing under Executive Order 11063.”  (The 
failure or refusal of Grantee to comply with the requirements of Executive Order 11063 or 24 
C.F.R. Part 107 shall be a proper basis for the imposition of sanctions specified in 24 C.F.R. § 
107.60); 
 
The Age Discrimination Act of 1975 (42 U.S.C. 6101 et seq.); 
 
Section 504 of the Rehabilitation Act of 1973 (29 U.S.C. 794.) and “Nondiscrimination Based on 
Handicap in Federally-Assisted Programs and Activities of the Department of Housing and Urban 
Development”, 24 C.F.R. Part 8; and   
 
The Architectural Barriers Act of 1968 (42 U.S.C. 4151 et seq.), including the use of a 
telecommunications device for deaf persons (TDDs) or equally effective communication system. 
 
LABOR STANDARDS 
 
The Davis-Bacon Act, as amended (40 U.S.C. 276a – 276a-5):  29 C.F.R. Part 5; 24 C.F.R. Part 
70; 24 C.F.R. § 570.603; 
 
The Copeland “Anti-Kickback” Act (18 U.S.C. 874):  41 C.F.R. Part 3; 24 C.F.R. Part 135; 
 
Sections 103 and 107 of the Contract Work Hours and Safety Standards Act (40 U.S.C. §327A 
and 330 and re-codified at 40 U.S.C. §§ 3701-3708); 
 
Labor Standards Provisions applicable to Contracts Covering Federally Financed and Assisted 
Construction (Also Labor Standards Provisions Applicable to Non-Construction Contracts subject 
to the Contract Work Hours and Safety Standards Act) (29 C.F.R. Part 5); 
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Federal Executive Order 11246, as amended; and 
 
Department of Labor Regulations at 29 C.F.R. Parts 1, 3, 5, 6 and 7. 
 
EMPLOYMENT OPPORTUNITIES 
 
Section 3 of the Housing and Urban Development Act of 1968 (12 U.S.C. 1701u):  24 C.F.R. §§ 
135.3(a)(2) and (a)(3); 
 
The Vietnam Era Veterans’ Readjustment Assistance Act of 1974 (38 U.S.C. § 4212);  
 
Title IX of the Education Amendments of 1972 (20 U.S.C. §§ 1681-1688); and 
 
Federal Executive Order 11246, as amended. 
 
GRANT AND AUDIT STANDARDS 
 
Single Audit Act Amendments of 1996, 31 U.S.C. § 7501; 
 
Uniform Administrative Requirements Cost Principles, and Audit Requirements for Federal 
Awards (2 C.F.R. Part 200); 
 
Uniform Grant and Contract Management Act (Texas Government Code Chapter 783) and the 
Uniform Grant Management Standards issued by Governor’s Office of Budget and Planning; and 
 
Title 1 Texas Administrative Code § 5.167(c). 
 
LEAD-BASED PAINT 
 
Section 302 of the Lead-Based Paint Poisoning Prevention Act (42 U.S.C. 4831 (b)). 
 
HISTORIC PROPERTIES 
 
The National Historic Preservation Act of 1966 as amended (16 U.S.C. 470 et seq.), particularly 
sections 106 and 110 (16 U.S.C. 470 and 470h-2), except as provided in §58.17 for Section 17 
projects; 
 
Executive Order 11593, Protection and Enhancement of the Cultural Environment, May 13, 1971 
(36 Fed. Reg. 8921), 3 C.F.R. 1971-1975 Comp., p. 559, particularly section 2(c); 
 
Federal historic preservation regulations as follows:  36 C.F.R. Part 800 with respect to HUD 
programs; 
 
The Reservoir Salvage Act of 1960 as amended by the Archeological and Historic Preservation 
Act of 1974 (16 U.S.C. 469 et seq.), particularly section 3 (16 U.S.C. 469a-1). 
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ENVIRONMENTAL LAW AND AUTHORITIES 
 
Environmental Review Procedures for Recipients assuming HUD Environmental Responsibilities 
(24 C.F.R. Part 58, as amended); 
 
National Environmental Policy Act of 1969, as amended (42 U.S.C. §§ 4321-4347); and 
 
Council for Environmental Quality Regulations for Implementing NEPA (40 C.F.R. Parts 1500-
1508). 
 
FLOODPLAIN MANAGEMENT AND WETLAND PROTECTION 
 
Executive Order 11988, Floodplain Management, May 24, 1977 (42 Fed. Reg. 26951), 3 C.F.R., 
1977 Comp., p. 117, as interpreted in HUD regulations at 24 C.F.R. Part 55, particularly Section 
2(a) of the Order (For an explanation of the relationship between the decision-making process in 
24 C.F.R. Part 55 and this Part, see § 55.10.); and 
 
Executive Order 11990, Protection of Wetlands, May 24, 1977 (42 Fed. Reg. 26961), 3 C.F.R., 
1977 Comp., p. 171 particularly Sections 2 and 5. 
 
COASTAL ZONE MANAGEMENT 
 
The Coastal Zone Management Act of 1972 (16 U.S.C. 1451 et seq.), as amended, particularly 
sections 307(c) and (d) (16 U.S.C. 1456(c) and (d)). 
 
SOLE SOURCE AQUIFERS 
 
The Safe Drinking Water Act of 1974 (42 U.S.C. 201, 300(f) et seq., and 21 U.S.C. 349) as 
amended; particularly section 1424(3)(42 U.S.C. 300h-3(e); and 
 
Sole Source Aquifers (Environmental Protection Agency-40 C.F.R. Part 149.). 
 
ENDANGERED SPECIES 
 
The Endangered Species Act of 1973 (16 U.S.C. 1531 et seq.) as amended, particularly section 7 
(16 U.S.C. 1536). 
 
WILD AND SCENIC RIVERS 
 
The Wild and Scenic Rivers Act of 1968 (16 U.S.C. § 1271 et seq.) as amended, particularly 
sections 7(b) and (c) (16 U.S.C. §§ 1278(b) and (c). 
 
AIR QUALITY 
 
The Clean Air Act (42 U.S.C. § 7401 et seq.) as amended, particularly sections 176(c) and (d) (42 
U.S.C. § 7506(c) and (d); and 
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Determining Conformity of Federal Actions to State or Federal Implementation Plans 
(Environmental Protection Agency-40 C.F.R. Parts 6, 51, and 93). 
 
FARMLAND PROTECTION 
 
Farmland Protection Policy Act of 1981 (7 U.S.C. § 4201 et seq.) particularly sections 1540(b) 
and 1541 (7 U.S.C. 4201(b) and 4202); 
 
Farmland Protection Policy (Department of Agriculture-7 C.F.R. Part 658); 
 
HUD ENVIRONMENTAL STANDARDS 
 
Applicable criteria and standards specified in HUD environmental regulations (24 C.F.R. Parts 50, 
51) (other than the runway clear zone and clear zone notification requirement in 24 C.F.R. 
51.303(a)(3), as modified by waivers at 83 Fed. Reg. 5844; and 
 
HUD Notice 79-33, Policy Guidance to Address the Problems Posed by Toxic Chemicals and 
Radioactive Materials, September 10, 1979). 
 
ENVIRONMENTAL JUSTICE 
 
Executive Order 12898 of February 11, 1994 --- Federal Actions to address Environmental Justice 
in Minority Populations and Low-Income Populations, (59 Fed. Reg. 7629), 3 C.F.R., 1994 Comp. 
p. 859; and 
 
Environmental Review Procedures for Entities Assuming HUD Environmental Responsibilities 
(24 C.F.R. Part 58). 
 
SUSPENSION AND DEBARMENT 
 
Use of debarred, suspended, or ineligible contractors or subrecipients (24 C.F.R. § 570.609); 
 
General HUD Program Requirements; Waivers (24 C.F.R. Part 5);  
 
Suspension and Debarment (2 C.F.R. Parts 180 and 2424); and 
 
Nonprocurement Suspension and Debarment (2 C.F.R. § 200.213). 
 
ACQUISITION/RELOCATION 
 
The Uniform Relocation Assistance and Real Property Acquisition Policies Act of 1970 (42 U.S.C. 
4601 et seq.), 24 C.F.R. Part 42; 24 C.F.R. § 570.606; 49 C.F.R. § 24 (URA), as modified by 
waivers at 83 Fed. Reg. 5844;  
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Housing and Community Development Act of 1974, as amended by 24  C.F.R. § 42 and as 
modified by waivers at 83 Fed. Reg. 5844; and 
 
The Protecting Tenants at Foreclosure Act of 2009. 
 
City of Houston Housing and Community Development Department’s Residential Anti-
Displacement Policy, as the same may be amended (available at 
https://recovery.texas.gov/files/housing-guidelines-requirements-reports/residential-anti-
displacement-and-relocation-assistance-plan.pdf) 
 
FAITH-BASED ACTIVITIES 
 
Executive Order 13279 of December 12, 2002 – Equal Protection of the Laws for Faith-Based and 
Community Organizations, (67 Fed. Reg. 77141). 
 
CONSTRUCTION AND INSPECTION 
 
Section 504 of the Rehabilitation Act of 1973 (29 U.S.C. § 794  et seq.) and regulations and 
guidelines promulgated thereunder, including without limitation 24 C.F.R. Part 8; 
 
Fair Housing Act and regulations and guidelines promulgated thereunder, including without 
limitation 24 C.F.R. Part 100; 
 
24 C.F.R. §§ 982-401 (Section 8 Housing Quality Standards for Existing Housing); 
 
The requirements of 24 C.F.R. § 570.614, which applies the standards of the Architectural Barriers 
Act (42 U.S.C. §§ 4151-4157) and the Americans with Disabilities Act (42 U.S.C. §§ 155, 201, 
218 and 225) to CDBG-funded activities; 
 
Green Building Standards at 83 Fed. Reg. 5844; 
 
Texas Architectural Barriers Act, Article 9102, Tex. Civ. Stat. Ann. (1994) and the regulations 
and guidelines promulgated thereunder;  
 
Chapter 10, Subsection 60 of the Texas Administrative Code and the regulations and guidelines 
promulgated thereunder; and 
 
City of Houston’s Minimum Property Standards, as amended from time to time. 
 
APPRAISAL 
 
49 C.F.R. § 24.2(a)(3) and 49 C.F.R. § 24.103. 
 
BROADBAND REQUIREMENTS 
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Any new construction or substantial rehabilitation, as defined by 24 C.F.R. § 5.100, of a building 
with more than four (4) rental units must include installation of broadband infrastructure. For the 
purposes of this program, broadband service can either be hardwired or wireless, but it must be 
provided and 25 Mbps down and 3 Mbps up. 
 
OTHER REQUIREMENTS 
 
Chapter 552, Texas Government Code, the Texas Public Information Act, unless a valid exception 
exists, and Chapter 2306 of the Texas Government Code. 
 

 
 
 
 

REMAINDER OF PAGE INTENTIONALLY LEFT BLANK 
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APPENDIX 2 

INSURANCE REQUIREMENTS FOR THE APPROVED CONSTRUCTION 
CONTRACT AND THE OTHER CONSTRUCTION AND SUPPLY CONTRACT 

I. GENERAL INSURANCE REQUIREMENTS 

A. COVERAGES. With no intent to limit Owner’s liability under the indemnification 
provisions set forth above, Owner covenants to provide and maintain (or where applicable, ensure 
its Contractor provides and maintains) in full force and effect for the periods stated below (or if no 
period is stated for the longer of any statutory period or the construction phase of this project), at 
least the following insurance and available limits of liability: 

REQUIRED COVERAGES 

(Coverage) (Limit of Liability)
1. Workers’ Compensation:* Including All 

States Insurance, United States 
Longshoremen and Harbor Workers 
Compensation Act 

*See Additional Insurance Requirements 
Below 

Statutory Limits for Workers’ Compensation

2.  Employer’s Liability Bodily Injury by Accident $1,000,000 (each accident) 
Bodily Injury by Disease $1,000,000 (policy limit) 
Bodily Injury by Disease $1,000,000 (each employee) 

3. Commercial General Liability: Including 
Owner’s and Contractor’s Protective 
Liability or Owner’s Interest, Broad Form 
Property Damage, Contractual Liability, 
Bodily Injury, Personal Injury and 
Products and Completed Operations (for a 
period of one-year following completion 
of the Work under this Agreement) 

Combined single limit of $1,000,000 each occurrence, 
subject to general aggregate $2,000,000;  
Productions and Completed Operations, $1,000,000 
aggregate

4. Owner’s and Contractor’s Protective 
Liability or Owner’s Interest 

100% of Contract Price, including change orders 

5. Flood Hazard Insurance ** 

**See Additional Insurance Requirements Below

 
6. Automobile Liability Insurance $1,000,000 combined single limit each occurrence

 
7. Excess Coverage $1,000,000 each occurrence/combined aggregate in 

excess of the limits specified for Employer’s Liability 
Commercial General Liability and Automobile 
Liability 
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8. Property & Casualty Coverage “All 
Causes of Loss” Builders Risk Form 

100% of Contract Price, including change orders

OPTIONAL COVERAGES 

1. Pollution Legal Liability  $1,000,000 per occurrence/aggregate 

2. Coverage for tools, equipment, Value of items covered 
etc., not included in cost of the  
Work 

 
3. Equipment floater policy to cover Value of Equipment 

equipment in transit, at warehouse 
job site or elsewhere until Work is 
turned over to the City 

4. Increased Excess Coverage  In addition to specified coverage, as 
appropriate for  Project 

5. Other insurance  As appropriate for Project 

If any of the above insurance is written as “claims made” coverage and the City is required to be 
carried as an additional insured, then Owner’s insurance shall include a two (2)-year extended discovery 
period after the last date that Owner provides any Work under this Agreement. 

“Aggregate” amounts of coverage, for purposes of this Agreement, are agreed to be the amounts of 
coverage available during a fixed twelve (12)-month policy period. 

B. POLICY REQUIREMENTS
1. Form of Policies:  The insurance may be in one or more policies of insurance, the 

form of which is subject to reasonable approval by the Director.  It is agreed, however, that nothing 
the Director does or fails to do with regard to the insurance policies shall relieve Owner from its 
duties to provide the required coverage hereunder and Director’s actions or inactions will never be 
construed as waiving City rights hereunder. 

2. Issuers of Policies:  The issuer of any policy must have a Certificate of Authority 
from the State Department of Insurance to conduct insurance business in Texas or a rating of at 
least B+ and a financial size of Class VI or better according to the most current Edition Key Rating 
Guide, Property Casualty United States.  Each issuer must be responsible and reputable and must 
be subject to approval by the Director in his/her sole discretion as to conformance with these 
requirements. 

3. Insured Parties:  Each policy, except those for Workers’ Compensation and 
Professional Liability, must name the City (and its officers, agents and employees) as additional 
insured parties on the original policy and all renewals or replacements during the term of this 
Agreement.  The City’s status as an additional insured under the Owner’s insurance does not 
extend to instances of sole negligence of the City unmixed with any fault of the Owner or general 
contractor. 
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4. Deductibles:  Owner shall assume and bear any claims or losses to the extent of 
any deductible amounts and waives any claim it may ever have for the same against the City, its 
officers, agents and employees. 

5. Cancellation:  Each policy must expressly state that it may not be cancelled, or 
materially modified, or non-renewed unless thirty (30) days advance notice of cancellation is given 
in writing to the City by the insurance company. 

6. Subrogation:  Each policy must contain an endorsement to the effect that the 
issuer waives any claim or right in the nature of subrogation to recover against the City, its officers, 
agents or employees. 

7. Endorsement of Primary Insurance:  Each policy must contain an endorsement 
that such policy is primary insurance to any other insurance available to the Additional Insured 
with respect to claims arising hereunder. 

8. Liability for Premium:  The Owner shall be solely responsible for payment of all 
insurance premium requirements hereunder and the City shall not be obligated to pay any 
premiums. 

C. PROOF OF INSURANCE.  Owner shall provide proof of insurance as indicated 
below. 

1. Prior to commencing any Work under this Agreement, Owner shall furnish the 
Director with Certificates of Insurance, along with an affidavit from the Owner confirming that 
the Certificate accurately reflects the insurance coverage that will be available during the term of 
the Agreement.  If requested in writing by the Director, the Owner shall furnish the City with 
certified copies of Owner’s actual insurance policies.  Failure of Owner to provide certified copies, 
as requested, may be deemed, in the Director’s and/or City Attorney’s discretion, to constitute a 
breach of this Agreement. 

2. Notwithstanding the proof of insurance requirements set forth above, it is the 
intention of the parties hereto that Owner, continuously and without interruption, maintain in force 
the required insurance coverages set forth above.  Failure of the Owner to comply with this 
requirement shall constitute a default of Owner under this Agreement.  Owner agrees that the City 
shall never be argued to have waived or be estopped to assert its rights to terminate this Agreement 
because of any acts of omissions by the City regarding its review of insurance documents provided 
by the Owner, its general contractor, or any agents, employees or assigns. 

II. ADDITIONAL INSURANCE REQUIREMENTS: 

A. WORKMAN’S COMPENSATION.  Owner agrees to comply with the Worker’s 
Compensation insurance requirements set forth below. 
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1. Workers’ Compensation Insurance Coverage.  Owner shall, in addition to 
meeting the obligations set forth in Article I, Required Coverages, maintain throughout the term 
of the Agreement Workers’ Compensation as required by statute and Owner shall specifically 
comply with all requirements set forth in this Section.  The definitions set out below shall apply 
only for the purposes of this Section: 

Definitions:

Certificate of coverage (Certificate):  A copy of a certificate of insurance, a 
certificate of authority to self-insure issued by the commission (included in original 
definition under Rule 110.110 but excluded from this Agreement), or a coverage 
agreement (TWCC-81, TWCC-82, TWCC-83 or TWCC-84), showing statutory 
Workers’ Compensation insurance coverage for the Owner’s, Subcontractor’s, or 
Supplier’s employees providing service on a Project, for the duration of the Project. 

Duration of the Project:  Includes the time from the beginning of the Work on the 
Project until the Owner’s Work on the Project has been completed and accepted by 
the City. 

Persons providing services on the Project (Subcontractor in Texas Labor Code 
§ 406.096):  Includes all persons or entities performing all or part of the services 
the Owner has undertaken to perform on the Project, regardless of whether that 
person contracted directly with the Owner and regardless of whether that person 
has employees.  This includes, without limitation, independent contractors, 
subcontractors, leasing companies, motor carriers, owner-operators, employees of 
any such entity, or employees of any entity which furnishes persons to provide 
services on the Project.  “Services” include, without limitation, providing, hauling 
or delivering equipment or materials, or providing labor, transportation, or other 
service related to a Project.  “Services” does not include activities unrelated to the 
Project, such as food/beverage vendors, office supply deliveries and delivery of 
portable toilets. 

2. The Owner shall provide coverage, based on proper reporting of classification 
codes and payroll amounts and filing of any coverage agreements, which meets the statutory 
requirements of Texas Labor Code, Section 401.011 (44) for all employees of the Owner providing 
services on the Project, for the duration of the Project.   

3. The Owner must provide a certificate of coverage to the City prior to receiving 
funds under the Agreement.   

4. If the coverage period shown on the Owner’s current certificate of coverage ends 
during the duration of the Project, the Owner must file a new certificate of coverage with the City 
showing that coverage has been extended. 

5. The Owner shall obtain from each person providing services on a Project and 
provide to the City: 
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(i) a certificate of coverage, prior to that person beginning Work on the Project, 
so the City will have on file certificates of coverage showing coverage for 
all persons providing services on the Project; and 

(ii) no later than seven (7) days after receipt by the Owner, a new certificate of 
coverage showing extension of coverage, if the coverage period shown on 
the current certificate of coverage ends during the duration of the Project. 

6. The Owner shall retain all required certificates of coverage for the duration of the 
Project and for one (1) year thereafter.   

7. The Owner shall notify the City in writing by certified mail or personal delivery, 
within ten (10) days after the Owner knew or should have known, of any change that materially 
affects the provision of coverage of any person providing services on the Project.      

8. The Owner shall post on each Project site a notice, in the text, form and manner 
prescribed by the Texas Workers’ Compensation Commission, informing all persons providing 
services on the Project that they are required to be covered and stating how a person may verify 
coverage and report lack of coverage.      

9. The Owner shall contractually require each person with whom it contracts to 
provide services on a Project to: 

(i) provide coverage, based on proper reporting of classification codes and 
payroll amounts and filing of any coverage agreements, which meets the 
statutory requirements of Texas Labor Code, Section 401.011(44) for all of 
its employees providing services on the Project, for the duration of the 
Project; 

(ii) provide to the Owner, prior to that person beginning Work on the Project, a 
certificate of coverage showing that coverage is being provided for all 
employees of the person providing services on the Project, for the duration 
of the Project; 

(iii) provide to the Owner, prior to the end of the coverage period, a new 
certificate of coverage, if the coverage period shown on the current 
certificate of coverage ends during the duration of the Project; 

(iv) obtain from each other person with whom it contracts and provide to the 
Owner:  (1) a certificate of coverage, prior to the other person beginning 
Work on the project; and (2) a new certificate of coverage showing 
extension of coverage, prior to the end of the coverage period, if the 
coverage period shown on the current certificate of coverage ends during 
the duration of the Project; 
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(v) retain all required certificates of coverage on file for the duration of the 
Project and for one (1) year thereafter; 

(vi) notify the City in writing by certified mail or personal delivery, within ten 
(10) days after the person knew or should have known, of any change that 
materially affects the provisions of coverage of any person providing 
services on the Project; and 

(vii) contractually require each person with whom it contracts, to perform as 
required under this Subparagraph 5.1 A-G, with the certificates of coverage 
to be provided to the persons for whom they are providing services. 

10. By signing this Agreement or providing or causing to be provided a certificate of 
coverage, the Owner is representing to the City that all employees of the Owner who will provide 
services on the Project will be covered by Workers’ Compensation coverage for the duration of 
the Project, that the coverage will be based on proper reporting of classification codes and payroll 
amounts, and that all coverage agreements will be filed with the appropriate insurance carrier.  
Owner shall not be allowed to self-insure Workers’ Compensation.  Providing false or misleading 
information may subject the Owner to administrative penalties, criminal penalties, civil penalties, 
or other civil actions. 

11. The Owner’s failure to comply with any of these provisions is a breach of contract 
by the Owner which entitles the City to declare the Agreement void if the Owner does not remedy 
the breach within ten (10) days after receipt of notice of breach from the City. 

B. FLOOD AND HAZARD INSURANCE REQUIREMENTS. Owner must 
comply with the flood hazard insurance requirements set forth below. 

1. Flood hazard insurance is required for projects located in a Special Flood Area (or 
100-year floodplain). The Owner shall apply for flood insurance on all insurable 
structures built under this Agreement, if applicable.  A copy of the completed 
application must be provided to the City before commencing construction on the 
Project.  The Owner shall obtain flood hazard insurance as soon as possible and 
submit a copy of the policy to the City, if applicable.  The Owner also has a statutory 
responsibility to inform any transferee who receives or purchases the project of any 
applicable requirement to obtain and maintain flood insurance, and that the 
transferring owner may be liable if he or she fails to do so. These requirements are 
enumerated at https://www.govinfo.gov/content/pkg/USCODE-2010-
title42/pdf/USCODE-2010-title42-chap68-subchapIII-sec5154a.pdf.  
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APPENDIX 2 cont'd 

RELEASE AND INDEMNITY PROVISIONS IN CONSTRUCTION CONTRACT 

I.  RELEASE 

OWNER, ITS PREDECESSORS, SUCCESSORS AND ASSIGNS (THE FOREGOING 
ARE COLLECTIVELY REFERRED TO IN THIS SECTION AS “OWNER”) HEREBY 
RELEASE, RELINQUISH AND DISCHARGE THE CITY, ITS PREDECESSORS, 
SUCCESSORS, ASSIGNS, LEGAL REPRESENTATIVES AND ITS FORMER, PRESENT 
AND FUTURE AGENTS, EMPLOYEES AND OFFICERS (THE FOREGOING ARE 
COLLECTIVELY REFERRED TO IN THIS ARTICLE AS “CITY”) FROM ANY LIABILITY 
AS A RESULT OF THE SOLE AND/OR CONCURRENT NEGLIGENCE OF THE CITY FOR 
ANY INJURY, INCLUDING DEATH OR DAMAGE TO PERSONS OR PROPERTY, WHERE 
SUCH DAMAGE IS SUSTAINED IN CONNECTION WITH THIS AGREEMENT. 

II. INDEMNIFICATION

OWNER COVENANTS AND WARRANTS THAT IT WILL PROTECT, DEFEND, 
AND HOLD THE CITY HARMLESS FROM ANY AND ALL THIRD PARTY CLAIMS, 
DEMANDS, AND LIABILITY, INCLUDING DEFENSE COSTS, RELATING IN ANY 
WAY TO DAMAGES, CLAIMS OR FINES ARISING BY REASON OF OR IN 
CONNECTION WITH OWNER’S ACTUAL OR ALLEGED NEGLIGENCE OR OTHER 
ACTIONABLE PERFORMANCE OR OMISSION OF THE OWNER IN CONNECTION 
WITH OR DURING THE PERFORMANCE OF THE DUTIES UNDER THIS 
AGREEMENT. ALSO, DURING THE PERFORMANCE OF THE WORK AND UP TO A 
PERIOD OF FIVE (5) YEARS AFTER THE DATE OF FINAL ACCEPTANCE OF THE 
WORK, OWNER FURTHER EXPRESSLY COVENANTS AND AGREES TO PROTECT, 
DEFEND, INDEMNIFY, AND HOLD HARMLESS THE CITY FROM ALL CLAIMS, 
ALLEGATIONS, FINES, DEMANDS, AND DAMAGES RELATING IN ANY WAY TO 
THE ACTUAL OR ALLEGED JOINT AND/OR CONCURRENT NEGLIGENCE OF THE 
CITY AND OWNER, WHETHER OWNER IS IMMUNE FROM LIABILITY OR NOT.

IT IS THE EXPRESSED INTENTION OF THE PARTIES HERETO THAT THE 
INDEMNITY PROVIDED HEREIN IS AN AGREEMENT BY THE OWNER TO 
INDEMNIFY AND PROTECT THE CITY FROM THE CITY’S OWN NEGLIGENCE 
WHERE SAID NEGLIGENCE IS AN ALLEGED OR ACTUAL CONCURRING 
PROXIMATE CAUSE OF ANY ALLEGED THIRD-PARTY HARM.

THE INDEMNITY PROVISION PROVIDED HEREIN SHALL HAVE NO 
APPLICATION TO ANY CLAIM OR DEMAND WHERE BODILY INJURY, DEATH, 
OR DAMAGE RESULTS ONLY FROM THE SOLE NEGLIGENCE OF THE CITY 
UNMIXED WITH ANY FAULT OF THE OWNER. NOTWITHSTANDING ANYTHING 
HEREIN TO THE CONTRARY, THE LIABILITY OF THE OWNER UNDER THIS 
INDEMNITY PROVISION SHALL NOT EXCEED $1,000,000.00 PER OCCURRENCE.
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APPENDIX 3 

CONSTRUCTION CONTRACT REQUIREMENTS 

1. Davis-Bacon.  Compliance with the federal labor standards provisions of the Davis-

Bacon Act, as amended (40 U.S.C. §§ 276a, et seq.); compliance with the Davis-Bacon Act shall 

be verified through on-site inspections by representatives of the City or at the City’s option, the 

Approved Inspectors.  Each Construction Contract should include as an attachment HUD 4010 

Federal Labor Provisions and HUD Handbook 1344 –Davis Bacon Act.  In addition, each 

Construction Contract must require compliance with CDBG Regulations at 24 C.F.R. 570.603 and 

Department of Labor regulations at 29 C.F.R. Parts 1, 3, 5, 6 and 7. 

2. Release and Indemnity Provisions In Contracts. Inclusion of a release and 

indemnity in favor of the City in substantially the same text as set forth in these Appendices (when 

the terms “Owner”/“Agreement” are used below, they encompass the terms “Contractor”/ 

“Contract” and “Subcontractor”/“Subcontract”  “Supplier/Supply Contract” where applicable). 

3. Insurance.  Inclusion of the requirement that the contractor, subcontractor, or 

supplier maintain insurance described in these Appendices (although the Appendices contain these 

insurance requirements as of the Effective Date of this Agreement, the version of insurance 

requirements in effect for the City’s General Conditions of Construction Contract at the date of 

Closing of the City’s Loan shall supersede the requirements set forth in the Appendices). 

4. MWSBE Requirements. Owner shall require written contracts and supply 

agreements with all MWSBE contractors and suppliers and such contracts and supply agreements 

shall comply with Section One, Paragraph K of this Agreement. 

5. Disputes.  Subject to the requirements of Section 4 above, all disputes concerning 

the quantity, quality and completion or sufficiency of work performed or materials supplied 

pursuant to the Approved Construction Contract shall be submitted to the Director for resolution, 
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and the Director may order the parties to mediation, at his option, to attempt to resolve the dispute 

in accordance with Section 18, Paragraph 18.18 of this Agreement. The Director may declare a 

default under the City Loan if any dispute referred to mediation is not resolved within sixty (60) 

days after submission to non-binding mediation. The Approved Construction Contract and each 

subcontract will include a requirement that the Director shall have the authority to require any 

disputes thereunder be submitted to nonbinding mediation, but nothing shall require the City to 

participate in such mediation. Neither the decision of the Director nor the issuance of a Certificate 

of Completion shall be construed to release the Borrower, Owner or any surety from liability under 

any bond, warranty or guaranty to be provided under this Agreement. 

6. Compliance With Minimum Property And Rehabilitation  Standards. The 

Approved Construction Contract shall provide that the entire Project be constructed or brought up 

to the standards required by the City’s Minimum Property Standards and  (b) all applicable local 

codes, construction standards, ordinances, and zoning ordinances (including without limitation, 

the City’s Building, Housing and Fire Codes). All newly constructed and reconstructed housing 

units must meet the current requirements of the Model Energy Code 

(http://www.energycodes.gov/implement/pdfs/modelcode.pdf).   

7. Bidding Requirements (if applicable). 

(a) The Contractor shall send an invitation to bid to construction and repair 

businesses that are listed in the City’s Office of Business Opportunity (“OBO”).  The Owner also 

may solicit invitations to bid from other sources. 

(b) The Contractor shall solicit at least 3 bids for all Work. 

(c) The Contractor shall provide a bid package to all prospective bidders.  The 

Contractor may charge bidders the cost of copying the bid package.  The bid package shall contain 
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the Approved Final Plans, Specifications, and Drawings and shall contain the Construction 

Contract Requirements set forth as an exhibit to this Agreement. 

(d) The Contractor shall select the lowest responsible bidder for award of the 

contract. 

(e) The Contractor shall give the selected bidder written notice of the award. 

The notice shall state that the award is conditioned upon the bidder’s compliance with this 

Agreement, including, without limitation, compliance with the MWSBE provisions. 

8. Audit Rights.  Each Construction Contract and subcontract shall contain provisions 

granting GLO and the City the right to review, audit and monitor any construction contracts and 

subcontracts. 

9. Cost-Plus Contracts Prohibited. Neither Borrower nor Owner nor Owner’s 

contractors or any subcontractors will enter into contract types prohibited by the U.S. Department 

of Housing and Urban Development and the regulations at 2 CFR Part 200. Specifically, as 

required by the GLO, no party will enter into a cost-plus or cost-plus percentage of cost contract 

in connection with work at the Development. 

10. Penalties. Each Construction Contract and subcontract shall include a clause 

that failure to adequately perform under the contract may result in penalties including the 

possibility of debarment from future GLO or City work. 
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SURVEY REQUIREMENTS 

(1) Prepared by a licensed Texas surveyor; 

(2) in form and content satisfactory to the Director; 

(3) in accordance with the Accuracy Standards for ALTA/ACSM Land 

Title Surveys as adopted by ALTA, American Congress on 

Surveying & Mapping and National Society of Professional 

Surveyors, or the Texas Surveyors’ Association; 

(4) in form necessary for the title company issuing title insurance to 

amend the survey exception to read “shortages in area”; 

(5) containing a certificate which includes a statement as to whether 

any portion of the land is located within a flood plain, flood hazard 

or flood prone area; 

(6) certified to the title company and the City and their respective 

successors and assigns; 

(7) including, a metes and bounds description of the real property 

comprising  the land, 

(8) with the surveyor’s seal affixed; and 

(9) with a certification for the Survey in the form set forth below or 

such other form acceptable to the Director: 

The undersigned hereby certifies to the City of Houston, 
_________________________ (Owner), and 
_________________________ (Title Company) that this survey:  
(i) was made on the ground as per the field notes shown thereon 
and correctly shows the boundary lines and dimensions and the area 
of the land indicated thereon and each individual parcel thereof 
indicated thereon; (ii) correctly shows the location of all buildings, 
structures, and other improvements and visible items on the subject 



property; (iii) correctly shows the location and dimension of all 
alleys, streets, roads, rights-of-way, easements, and other matters of 
record of which the undersigned has been advised by the title 
commitment issued by Title Company, Commitment No. 
_______________ affecting the subject property according to the 
legal description in such recorded easements and other recorded 
matters; (iv) correctly shows the location of all streets and roads 
providing access to the subject property, and that such streets and 
roads that provide such access have been dedicated for public use in 
Book _____, Page _____, Plat Records of 
_________________________ County, 
_________________________, and are built and are being 
maintained by _________________________; there are no 
encroachments or overhangs on adjoining premises, streets, or 
alleys by any of said buildings, structures, or other improvements, 
rights of way, party walls, or boundary conflicts and there are no 
visible encroachments or overhangs on the subject property by 
buildings, structures, or other improvements situated on adjoining 
premises; the distance to the nearest intersecting street or road is as 
shown hereon; there is physical ingress and egress to the subject 
property by paved, dedicated public streets maintained by the city 
or county in which the subject property is located; and there is no 
visible use of ingress-egress across the subject tract by an adjoining 
property; and (v) was performed in accordance with the standards 
of a Category 1A survey under the Manual of Practice for Land 
Surveying in Texas. 

SURVEYED BY: 

SEAL 

Date of Survey 

Reg. Professional Land Surveyor No. __________ 

Note:  This copy of this plat is not valid unless an original 
signature through an original seal appears on its face. 



For projects that are not located in a 100-year or 500-year flood 
zone: 

FLOOD PLAIN NOTE:  This tract is not within an identified 
(shaded) special flood hazard area (including the 100-year flood), 
but is within zone X, areas determined to be outside 500 year flood-
plain, as identified by the Federal Emergency Management Agency, 
National Flood Insurance Program, Flood Insurance Rate Map for 
_________________________ County, 
_________________________, and incorporated Areas Map No. 
_______________ dated _______________. 

The above statement is for information only and this surveyor 
assumes no liability for the correctness of the cited map(s).  In 
addition, the above statement does not represent this surveyor’s 
opinion of the probability of flooding.   

For projects that are located within a flood zone: 

FLOOD PLAIN NOTE: This tract is within flood zone __________, as identified 
by the Federal Emergency Management Agency, National Flood Insurance 
Program, Flood Insurance Rate Map for _________________________ County, 
__________, and incorporated Areas Map No. __________ dated _________. 
The above statement is for information only and this surveyor 
assumes no liability for the correctness of the cited map(s).  In 
addition, the above statement does not represent this surveyor’s 
opinion of the probability of flooding.   
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Appendix 5:  

Compliance Forms 





CONTACT INFORMATION 

City of Houston - HCDD 2100 
Travis Street, 9th Floor 

Houston, TX 77002 
CONTRACT COMPLIANCE SECTION 

  MWSBE/Section 3/Community Involvement 

Division Manager Chrystal Boyce 
(832) 394-6130

  Chrystal.Boyce@houstontx.gov 

Administrative Coordinator Lakesha Tates 
(832) 394-6345

Lakesha.Tates@houstontx.gov 

MWSBE Coordinator Taylisha Clark 
(834) 394-6326

lisha.Clark@houstontx.gov
MWSBE 

Contract Administrator Eva Alcala 
(832) 394-6118

Eva.Alcala@houstontx.gov 
MWSBE 

Contract Administrator Aldwin Foster-Rettig 
(832) 394-6202

Aldwin.Foster-Rettig@houstontx.gov 

Section 3 
Lead Contract Administrator Tiffany Wyatt 

(832) 394-6379
Tiffany.Wyatt@houstontx.gov 

Section 3 
Contract Administrator Desmond Calloway 

(832) 393-9110
Desmond.Calloway@houstontx.gov 

Section 3 Coordinator 
Patricia Holcombe 

(832) 394-6321
Patricia.Holcombe@houstontx.gov 

Community Involvement 
Coordinator Karen Franklin 

(832) 394-6160
Karen.Franklin@houstontx.gov 
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COMPLIANCE FORMS 

Instructions: All compliance forms must be completed and/or signed by a duly authorized member of the firm. 
The Prime Contractor, Subcontractor, and Suppliers must upload the following forms in LCPTracker by the 
deadlines provided below. Read each form to verify if it’s applicable to your firm and follow the instructions 
written on each form. 

The following form(s) are to be submitted before construction commences. 

Compliance Section(s): 
MWSBE/Section 3 Form/Documents Due 

All sections Executed contract agreement, 
purchase order, and/or invoice 

Within 5 business days of executed contract agreement 

All sections 
Compliance Cover Sheet Within 5 business days of executed contract agreement 

  All sections 
Request for Contractor/Subcontractor 

Clearance Form/SAM Verification 
Before execution of contract agreement 

All sections 
Start of Work Notice Upon commencement of work 

All sections 
Termination of Work Notice Upon completion of work 

MWSBE/ 
Section 3 

  Section 3/MWSBE Utilization 
Plan 

Within 5 business days of executed contract 
agreement, monthly, and/or when changes occur 

Section 3 
    Contractor’s Section 3         
Compliance Certification 

Within 5 business days of 
executed contract agreement 

Section 3 First Source Hiring Agreement 
Within 5 business days of executed contract agreement 

Section 3  Permanent Employee List 
Within 5 business days of 

executed contract agreement 

Section 3  Workforce Analysis Form 
Within 5 business days of 

executed contract agreement 

Section 3          Internal Capacity Affidavit 
Within 5 business days of executed contract agreement 

or when internal capacity is reached 

Section 3 
      Monthly Verification 
of Internal Capacity Status 

Between 1st  and 5th day of the month 
capturing previous month activity 

Section 3   Section 3 Monthly Activity Report 
Between 1st  and 5th day of the month 
 capturing previous month activity 

Section 3          Section 3 New Hire Form 
Between 1st  and 5th day of the month 
capturing previous month activity 

Section 3 
    Confirmation 

   of Subcontractor Amount 
Within 5 business days of executed contract agreement 

Section 3 
E-BID Announcement

Submit at least 14 business days 
from need to contract 

Section 3 
Employment Opportunity 

Announcement (EOA) 
Submit at least 14 business days prior 

need to hire 

 Section 3    Bid Tabulation 
Submit no later than 5 business days after final 

selection is made 

     Section 3 Template - Section 3 Signage (GC) Signage must be posted on site prior to start of work 

Rev .2019
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Compliance Cover Sheet 

Return with Compliance Documents (Complete all fields) 

Project Name: 

Name of Prime Contractor/Sub/Supplier: I/We have a written contract or 
purchase order with: 

Services to be provided: NAICS code [Hint: To look up a code, please 
visit http://www.census.gov/eos/www/naics/ ] 

Company Address: Pre-existing LCP Tracker User ID: 

EIN or SS Number: DUNS Number: 
(N/A if not applicable) 

Contract Amount: 

$ 
Compliance Contact Person/Title: Email: 

Phone Number: Fax Number: 

*Owner's Ethnicity/Racial Background: Gender: 

MBE WBE SBE Section 3 

Instructions: 

This form must be completed by all Prime contractors, Subcontractors, and Suppliers upon execution of a 
contract agreement, purchase order and/or invoice. 

*For contracts applicable to Section 3, Suppliers that do not perform labor should NOT complete this form.

The Prime Contractor is responsible for collecting this form from Subcontractors and Suppliers to complete 
setup and access to LCP Tracker. 

 ethnicity categories are: White American, Black American, Native American, Hispanic American,
Asian/Pacific American and Hasidic Jewish.

*REQUIRED BY ALL SECTIONS

Rev .2019
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Request for Prime Contractor/Subcontractor Clearance 

No contract can be executed with a Prime Contractor, Subcontractor or Supplier until their eligibility has 
been verified by HCDD. 

Date 

Project Name 

Project Address 

Prime Contractor/Sub/Supplier 

EIN or SS Number 

Address/Zip Code 

Phone Number 

Check the applicable 
entity 

List Principal(s) below: 

*REQUIRED BY ALL SECTIONS

Sole Proprietorship Corporation

Partnership Other

Instructions:

To ensure eligibility, a search must be conducted of the (1) Company Name, (2) Principal Owner(s) and (3) 
the Employer Identification Number (EIN) through www.sam.gov/SAM . 

The Prime Contractor verifies the eligibility of all Subcontractors and Suppliers. Search results and the 
Request for Clearance form MUST be uploaded in LCP Tracker for each Subcontractor and Supplier. 

Rev .2019
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Termination of Work Notice 

Prime Contractor Information 

Project Name 

Project Address 

     Prime Contractor/Sub Name 

  Prime Contractor/Sub Address 

   Termination of Work Date 

Prime Contractor Authorization 

Name of Authorized Officer 

Signature 

Title 

Instructions: 

This form must be completed by the Prime Contractor/Subcontractor and serves as notice to HCDD that work has 
been completed. 

*REQUIRED BY ALL SECTIONS

Rev .2019
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subcontractor has been found in violation of the regulations in 24 CFR part 135. 

E. The contractor will certify that any vacant employment positions, including training positions, that
are filled (1) after the contractor is selected but before the contract is executed, and (2) with persons
other than those to whom the regulations of 24 CFR part 135 require employment opportunities to
be directed, were not filled to circumvent the  obligations under 24 CFR part 135.

F. Noncompliance with  regulations in 24 CFR part 135 may result in sanctions, termination
of this contract for default, and debarment or suspension from future HUD assisted contracts. G.
With respect to work performed in connection with section 3 covered Indian housing assistance,
section 7(b) of the Indian Self-Determination and Education Assistance Act (25 U.S.C. 450e) also
applies to the work to be performed under this contract. Section 7(b) requires that to the greatest
extent feasible (i) preference and opportunities for training and employment shall be given to
Indians, and (ii) preference in the award of contracts and subcontracts shall be given to Indian
organizations and Indian-owned Economic Enterprises. Parties to this contract that are subject to
the provisions of section 3 and section 7(b) agree to comply with section 3 to the maximum extent
feasible, but not in derogation of compliance with section 7(b).

Affiant's Signature: Address: 

A  Title: Telephone:  

Affiant's Company  Name:  

 Subscribed and 

sworn to under oath before me this ______________________day of , 20        

Notary Public Signature 

My Commission Expires: 

Notary Stamp 

Rev .2019
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5. The Contractor and any of its subcontractors shall accept referrals of Section 3-eligible persons
from the City.

Provided, however, that nothing in this agreement is to be construed requiring any party hereto, or its 
subcontractors, to hire any person or persons who are unqualified to or incapable of carrying out the work 
required of any such new hires. 

Witness our hands and seals on the date first written above: 

The City of Houston 
Department of Housing & Community Development 

by  
Section 3 Coordinator 

Contractors Name: 

by  
its Owner/President/Vice President 

*SECTION 3 ONLY

Rev .2019
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Sample Bid Tabulation  

Date: 

COST 
CODE:  

Projected 
Budget  

SUBCONTRACTORS  
BID 

AMOUNT  
COST BREAKDOWN  

per  unit  
per  square  foot  
per unit 
per  square  foot  

per unit 
per  square  foot  
per unit 
per square foot 

Labor 
$ 

- PM:  

Material 
$ 

- 

TOTAL:  
$ 

- SPM:  

CONTRACT:  VP:  
P.O.:
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City of Houston Certified M/WSBE Subcontract Terms 

 
 
 

CITY OF HOUSTON CERTIFIED MWSBE SUBCONTRACTING AGREEMENT 
TERMS 

 
Contractor shall ensure that all subcontracting agreements with M/WSBE Subcontractors and suppliers 
are clearly labeled “THIS CONTRACT IS SUBJECT TO MEDIATION” contain the following terms: 

 
1.   (M/WSBE Subcontractor/Supplier) shall not delegate or 

subcontract more than 50% of the work under this subcontracting agreement to any other 
Subcontractor or supplier without the express written consent of the City of Houston’s Office 
of Business Opportunity. 

 
2.   (M/WSBE Subcontractor/Supplier) shall permit representatives 

of the City of Houston, at all reasonable times, to perform 1) audits of the books and 
records of the Subcontractor, and 2) inspections of all places where work is to be 
undertaken in connection with this subcontracting agreement. Subcontractor shall keep 
such books and records available for such purpose for at least four (4) years after the end 
of its performance under this subcontract. Nothing in this provision shall affect the time for 
bringing a cause of action or the applicable statute of limitations. 

 
3. Within five (5) business days of execution of this subcontracting agreement, Contractor 

(prime contractor) and Subcontractor shall designate in writing to the Office of Business 
Opportunity an agent for receiving any notice required or permitted to be given pursuant to 
Chapter 15 of the Houston City Code of Ordinances, along with the street and mailing 
address and phone number of such agent. 

 
These provisions apply to goal-oriented and regulated contracts as defined in City Code of 
Ordinances, Chapter 15, Article 5. 
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CONTACT INFORMATION 

City of Houston - HCDD 
2100 Travis Street, 9th Floor 

Houston, TX 77002 
LABOR STANDARDS DAVIS- 

BACON COMPLIANCE SECTION 

Division Manager Pirooz Farhoomand 
(832) 394-6157;

pirooz.farhoomand@houstontx.gov 
Contract Compliance 

Supervisor Maribel Rodriguez 
(832) 394-6265;

maribel.rodriguez@houstontx.gov 
Sr. Contract Compliance 

Officer Tiffany Boyce 
(832) 394-6347;

tiffany.boyce@houstontx.gov 
Sr. Contract Compliance 

Officer Luther Alaniz 
(832) 394-5208;

luther.alaniz@houstontx.gov 
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COMPLIANCE FORMS 

Instructions: All compliance forms must be signed by a duly authorized member of the firm. The 
Prime Contractor and Subcontractors shall submit the following forms by the deadline provided 
below.  Read each form to verify if it s applicable to your firm and follow the instructions 
written on each form. 

The following form(s) are to be submitted before construction commences. 

Form Deadline 

Compliance Cover Sheet Prior to Start of Work date. 
SAMs Verification/Request for 

Contractor/Subcontractor Clearance Prior to Start of Work date. 

Start of Work Notice Upon commencement of construction work 

Termination of Work Notice Upon completion of work 

Certificate of Appointing Officer Prior to Start of Work date. 

SUPPLEMENTAL COMPLIANCE FORMS, TEMPLATES 
AND REFERENCE MATERIAL 

In addition to the forms listed on the previous page, contractor(s)/subcontractor(s) are required, where applicable, to 
submit supplemental compliance forms during and upon completion of the construction. 
The supplemental forms, templates and reference material are available for download in LCPTracker.  For your 
convenience, a sample of available forms and documents in LCPTracker are itemized below: 

Form Deadline 

Work on Hold Notice Refer to form for instructions 

System for Award Management 
Instructions 

N/A 

Statement of Information for SAM 
Results 

N/A 

Payroll Deduction Authorization Refer to form for instructions 

Employee Verification of Multiple Job 
Classifications 

Refer to form for instructions 

Request for additional Classification & Rate Refer to form for instructions 

Template-Employee Rights Posters 
(English and Spanish Version) 

N/A 

Apprentice Information Sheet N/A 
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Compliance Cover Sheet 

Return with Compliance Documents [Please complete all fields] 

Project Name 

Name of Contractor/Subcontractor/Supplier I/We have a written contract or purchase 
order with: 

Services to be provided: NAICS code [Hint: To look up a code, please 
visit http://www.census.gov/eos/www/naics/ ]: 

Company Address: Pre-existing LCP Tracker User ID: 

Tax ID Number Contract Amount 

Contact Person/Title Email: 

Phone Number Fax Number: 

*Owner's Ethnicity/Racial Background: Gender: 

MBE WBE SBE Section 3 

Instructions: 
This form must be completed by all contractors and suppliers upon execution of a contract agreement and/or purchase 
order. 

The Prime Contractor is responsible for collecting this form to complete contractor setup and access to LCP 
Tracker. 

*HUD  ethnicity categories are: White American, Black American, Native American, Hispanic American,
Asian/Pacific American and Hasidic Jewish.
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Request for Contractor/Subcontractor Clearance 

No contract can be executed with a Prime Contractor, Subcontractor or Supplier until their eligibility has been 
verified. 

Date 

Project Name 

Project Address 

Contractor/Subcontractor 

Federal ID Number 

Address/Zip Code 

Phone Number 

Check the applicable 
entity 

List Principals below: 

Sole Proprietorship Corporation 

Partnership Other: 

Approved by HCDD: Date: Print:  

Instructions: 
The Prime Contractor must submit this form with bid proposals for approval by HCDD. 

To ensure eligibility, a search must be conducted of the (1) Company Name, (2) Principal Owner(s) and (3) the 
Employer Identification Number through www.sams.gov/SAM . 

The Prime Contractor verify all subcontractors. Search results and the Request for Clearance form must be uploaded 
in LCPTracker for each contractor. 
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Start of Work Notice 

Contractor Information 

Project Name 

Project Address 

Sub/Contractor Name 

Sub/Contractor Address 

Start of Work Date 

Contractor Authorization 

Name of Authorized Officer 

Signature 

Title 

Instructions: 

This form must be completed by the Prime Contractor/Subcontractor(s) as notice of commencement. 
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Contractor Information 

Project Name 

Project Address 

Sub/Contractor Name 

Sub/Contractor Address 

Termination of Work Date 

Contractor Authorization 

Name of Authorized Officer 

Signature 

Title 

Instructions: 

This form must be completed by the Prime Contractor/Subcontractor(s) as notice that work has been completed. 
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Certificate of Appointing Officer 
or Employee to Supervise Payment of Employees 

Project Name: 

Subcontractor Name: 

(I/We) hereby certify that (I am/we are) (the prime contractor/a subcontractor) who will perform 
(insert scope of work) 

in connection with construction of the above-mentioned Project, and that (I/(we) have appointed 

and whose signature appears as and/or 
(Identifying Signature of Appointee) 

and whose signature appears as   

(Identifying Signature of Appointee) 

to supervise the payment of (my/our) employees beginning (insert month and year); that 
he/she is/are in a position to have full knowledge of the facts set forth in the payroll documents and in the 
statement of compliance required by the so-called Kick-Back Statue which he/she is to execute with 
(my/our) full authority and approval until a new certificate appointing another person for the purposes 
herein above stated. 

ATTEST 
Print
Signature: 
Title: 

Instructions: 

The Certificate of Appointee Officer (CAO) must be executed by an authorized officer of a corporation, by a member of a 
partnership, or the sole owner.  Only a member of the entity can be assigned as an appointee. Submit a new CAO when a new 
appointee is added. 

Complete the CAO before construction starts.  Upload the executed CAO(s) in LCPTracker. 
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Contractor Information 

Project Name 

Project Address 

Sub/Contractor Name 

Sub/Contractor Address 

Exact or estimated date range 
that work is scheduled to be on 

hold 

Contractor Authorization 

Name of Authorized Officer 

Signature 

Title 

Instructions: 
This form must be completed by the Prime Contractor and Subcontractor(s) who generate certified payroll reports 
and will not be working at the project site for more than 4 consecutive weeks. When work resumes, continue to 
number payrolls in sequential order from the last certified payroll report number. The form must be uploaded into 
LCPTracker. 
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Project Name: 

Employee Name  

Contractor/Subcontractor Name: 
Effective Date of Deduction(s) 
(i.e. pay period) 

I authorize my employer to deduct from my paycheck a total amount of $ or a fixed 
percentage of % from my total gross earned the entire week. 

Payment of Deduction 
Amount 

One Time 
Only 

Weekly Bi-Weekly Monthly Other 

Loans 

Retirement (401K)

Uniforms 

Insurance Premiums 

Union Dues 

Child Support 
(provide court order)

Other: 

( insert type of deduction) 

Employee s Signature: 

Instructions: This form must be completed contractors/subcontractors when a deduction, other than 
taxes, is deducted from an employ s gross earning. You can enter a fixed percentage or 
amount to submit the form once. Submit a revised form when there s a change to a 
deduction or for new deductions.  All deductions are subject to verification upon request. 

Upload the completed form in LCPTracker. 
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Date: 

Project Name: 

Employee Name: 

Contractor/Subcontractor Name: 

The undersigned hereby certifies that he/she has engaged in the following work classifications, found in 

the chart below, during: 

payroll # week beginning: / / and ending: / / 
(Date) (Date) 

1. 
WORK  

CLASSIFICATION 

Instructions: Insert days/dates for the given workweek in row below and hours 
worked in lower rows. 

2. 
7-day work week 

3. 
TOTA  

L 
HOUR 

S 

4. 
RATE OF 

PAY 

5. 
GROSS  

PAY 

TOTALS 

Employ s Signature: 

Instructions: This form is not a time sheet. This form must be submitted by contractors/subcontractors that report an 
employee on a certified payroll report under two (2) or more job classifications (aka dual classification). 
Submit a form for each certified payroll report where dual classification is used. 

Upload the form in LCPTracker. 
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Date: 

Project Name: 

Contractor/Subcontractor Name: 

Start of Work date: 

Proposed Trade Job Classification: 

Proposed Hourly Rate (Specific amount):

The undersign hereby certifies that he/she proposes the above classification and hourly rate needed 
for work not included within the scope of classifications listed in U.S. Department of Labor wage 
determination. 

(Signature) 

(Print Name) 

(Title) 

Attached the following [Notice: The request will not be processed until all supporting documents are received.]: 

Explanation of the job function and how it relates to the scope of work 

Picture of equipment and/or tools of the trade 

Instructions: Submit this form with all supporting documents when a classification is needed that is not on the issued General Wage 
Determination(s). You may, also, submit when you  seeking DOL to confirm the use of a job classification for a specific 
scope of work. 

Please allow up to 30-45 days for the request to be processed by the U.S. Department of Labor (DOL).  The certified 
payroll reports are subject to DOL  approval, conditional approval or denial. In the meantime, submit certified payroll 
reports under a laborer classification with the proposed rate(s). All certified payroll reports are subject revision pending 
DOL decision. 

Email the request to your assigned HCDD staff member for processing. 

Appendix 5  Page 43



15 | P a g e 

Rv4 08.2019 

Appendix 5 Page 44



16 | P a g e 

Rv4 08.2019 

Appendix 5  Page 45



Appendix 5  Page 46



1 
Appendix 6 

APPENDIX 6 

CERTIFICATION REGARDING LOBBYING 

The undersigned certifies, to the best of his or her knowledge and belief, that: 

(1) No Federally appropriated funds have been paid or will be paid, by or on behalf of 
the undersigned, to any person for influencing or attempting to influence an officer or employee 
of any agency, a Member of Congress, an officer or employee of Congress, or an employee of a 
Member of Congress in connection with the awarding of any Federal contract, the making of any 
Federal grant, the making of any Federal loan, the entering into of any cooperative agreement and 
the extension, continuation, renewal, amendment or modification of any Federal contract, grant, 
loan or cooperative agreement. 

(2) If any funds, other than Federally appropriated funds, have been paid or will be 
paid to any person for influencing or attempting to influence an officer or employee of any agency, 
a Member of Congress, an officer or employee of Congress or an employee of a Member of 
Congress in connection with this Federal contract, grant, loan or cooperative agreement, the 
undersigned shall complete and submit Standard Form-LLL, “Disclosure Form to Report 
Lobbying”, in accordance with its instructions. 

(3) This certification is a material representation of fact upon which reliance was 
placed when this transaction was made or entered into.  Submission of this certificate is a 
prerequisite for making or entering into this transaction imposed by Section 1352, Title 31, U.S. 
Code.  Any person who fails to file the required certification shall be subject to a civil penalty of 
not less than $10,000.00 and not more than $100,000.00 for each such failure. 

Owner or Contractor 

By:_________________________________ 
Date  Name:  _____________________________ 

Title:  ______________________________ 
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APPENDIX 7 

CERTIFICATION REGARDING 

DEBARMENT, SUSPENSION, AND OTHER RESPONSIBILITY MATTERS 

The undersigned certifies to the best of its knowledge and belief that it and its principals: 

(a) Are not presently debarred, suspended, proposed for debarment, declared ineligible, 
or voluntarily excluded from covered transactions by any Federal, State or local 
department or agency; 

(b) Have not within a three (3) year period preceding this proposal been convicted of or 
had a civil judgment rendered against them for commission of fraud or a criminal 
offense in connection with obtaining, attempting to obtain, or performing a public 
(Federal, State or local) transaction or contract under a public transaction: violation 
of Federal or State antitrust statutes or commission of embezzlement, theft, forgery, 
bribery, falsification or destruction of records, making false statements, or receiving 
stolen property; 

(c) Are not presently indicted for or otherwise criminally or civilly charged by a 
government entity (Federal, State or local) with commission of any of the offenses 
enumerated in Paragraph (b) of this certification; and 

(d) Have not within a three (3) year period preceding this application/proposal had one 
or more public transactions (Federal, State or local) terminated for cause or default. 

I understand that a false statement on this certification may be grounds for rejection of this proposal 
or termination of the award.  In addition, under 18 USC Sec. 1001, a false statement may result in 
a fine of up to $10,000.00 or imprisonment for up to five (5) years, or both. 

____________________________________ 
Type Name & Title of Authorized Representative 

____________________________________ 
Signature of Authorized Representative 

____________________________________ 
Date 

I am unable to certify to the above statements.  My explanation is attached. 
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CITY OF HOUSTON’S CODE OF ORDIANCE ARTICLE V. 
MINORITY, WOMEN, AND SMALL BUSINESS ENTERPRISES 

 

Sec. 15-81. - Declaration of policy.  

(a) It is the policy of the city to stimulate the growth of local minority, women and small business enterprises by 
encouraging the full participation of these business enterprises in various phases of city contracting, as set forth 
in this article. The purposes and objectives of this article are:  

(1) To promote equal opportunity for participation amongst local minority, women and small business 
enterprises in all phases of city contracting;  

(2) To increase the utilization of such local firms in providing certain goods and services;  

(3) To provide opportunities to broaden and enhance local firms' ranges of capacities; and  

(4) To increase opportunities for such local firms to serve as contractors, in addition to acting as 
subcontractors to others, there applicable, in an effort to remedy discriminatory practices and eliminate 
statistical disparities in city contracting.  

(b) This article is intended to be remedial in nature and to continue only until its purposes and objectives are 
achieved. At least every five years the city shall make its best efforts to initiate a review of its minority and 
women business enterprise program, the results of which shall be provided to city council, who shall 
determine, upon its receipt of recommendations and the consideration of other relevant information from the 
OBO director, whether there is strong statistical and anecdotal evidence of discrimination against minority and 
women business enterprises in city contracting warranting the continuation of a race and gender conscious 
minority and women business enterprise program.  

(Ord. No. 2013-428, § 10(Exh. A), 5-8-2013, eff. 7-1-2013)  

Sec. 15-82. - Definitions.  

The following words and phrases, when used in this article and in article VI of this chapter, shall have the 
meanings provided in this section, unless the context clearly indicates another meaning. For the purpose of these 
definitions, the singular shall also include the plural, and the plural shall also include the singular.  

Bidder means any person or legal entity which submits a bid or proposal to provide labor, goods or 
services to the city by contract for profit.  

Commercially useful function means a discrete task or group of tasks, the responsibility for performance 
of which shall be discharged by the MWSBE by using its own forces or by actively supervising on-site the 
execution of the tasks by another entity for whose work the MWSBE is responsible. In determining whether a 
MWSBE is performing a commercially useful function, factors including but not limited to the following shall 
be considered: (1) whether it has the skill and expertise to perform the work for which it is being utilized and 
possesses all the necessary licenses; (2) whether it is in the business of performing, managing or supervising 
the work for which it has been certified and is being utilized; and (3) whether it is performing a real and actual 
service that is a distinct and verifiable element of the work called for in a contract. MWSBEs shall be 
responsible for performing more than fifty percent of the task or group of tasks being counted toward the 
applicable participation goal unless subcontracting such task or group of tasks in excess of fifty percent has 
been expressly authorized via a waiver by the OBO director.  

Contractor means any person or legal entity providing goods, labor, or services to the city by contract for 
profit.  

Established business enterprise means a MWSBE or any business applying for certification as a MWSBE 
that, by virtue of its size meets or exceeds the standards promulgated by the U.S. Small Business 
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Administration for that category of business, as determined by the procedures described in section 15-87(a) of 
this Code.  

Goal-oriented contract means any contract, agreement or other undertaking anticipated for construction 
work in excess of $1,000,000.00 and for the supply of goods or nonpersonal or nonprofessional services in 
excess of $100,000.00:  

a. For which competitive bids are required by law;  

b. Which is not within the scope of the disadvantaged business enterprise programs of the United 
States Environmental Protection Agency or the United States Department of Transportation or any 
other federal or state agency having jurisdiction; and  

c. That the initiating city department, in consultation with the OBO director, determines has significant 
subcontracting potential in fields in which there are adequate numbers of known MWSBEs to 
compete for and perform the subcontract service(s).  

Good faith efforts shall refer to steps taken to achieve a MWSBE goal or other requirements which, by 
their scope, intensity and usefulness demonstrate a bidder's responsiveness to fulfill the business opportunity 
objective prior to the award of a contract and a contractor's responsibility to put forth measures to meet or 
exceed a MWSBE goal throughout the duration of the contract.  

Joint venture means an association of a MWSBE and one or more other firms to carry out a single, for-
profit business enterprise, for which the parties combine their property, capital, efforts, skills and knowledge, 
and in which the MWSBE is responsible for a distinct, clearly defined portion of the work of the contract and 
whose share in the capital contribution, control, management, risks, and profits of the joint venture are 
commensurate with its ownership interest.  

Local firm, local MWSBE, or locally based when describing a firm or entity seeking certification means a 
sole proprietorship, partnership, corporation or any other business entity with a significant business presence in 
the Houston-Sugar Land-Baytown metropolitan statistical area, as defined by the Office of Management and 
Budget within the Executive Office of the President of the United States. A significant business presence 
includes the requirement that a MWSBE have an established place of business in the Houston-Sugar Land-
Baytown metropolitan statistical area at which one or more of its employees is regularly based and that such 
place of business has a substantial role in the MWSBE's performance of a commercially useful function.  

MWSBE means, collectively, MBEs, WBEs, and SBEs.  

Minority business enterprise or MBE means a business which is:  

a. A sole proprietorship in which the owner is a minority person who owns, controls and manages the 
business; or  

b. A corporation in which at least 51 percent of the stock or of the assets of such corporation is owned, 
controlled and managed by one or more minority persons; or  

c. A partnership in which at least 51 percent of the assets of such partnership is owned, controlled and 
managed by one or more minority persons; or  

d. Any other business or professional entity in which at least 51 percent of the assets in such business 
or professional entity is owned, controlled and managed by one or more minority persons; or  

e. Any entity in which at least 51 percent of the assets of such entity is owned, controlled and managed 
by one or more minority persons and one or more women and such minority person; or  

f. A business which has been certified as an MBE by the office of business opportunity under any 
other recognized MBE program.  

Minority person means a citizen or legal resident alien of the United States who is:  

a. Black American, which includes persons having origins in any of the black racial groups of Africa;  

b. Hispanic American, which includes persons of Mexican, Puerto Rican, Cuban, Central or South 
American, or other Spanish or Portuguese culture or origin, regardless of race;  



Rv1 11.2017 
 

9 | P a g e  

c. Asian-Pacific American, which includes persons having origins from Japan, China, Taiwan, Korea, 
Burma (Myanmar), Vietnam, Laos, Cambodia (Kampuchea), Thailand, Malaysia, Indonesia, the 
Philippines, Brunei, Samoa, Guam, the U.S. Trust Territories of the Pacific Islands (Republic of 
Palau), the Commonwealth of the Northern Marianas Islands, Macao, Fiji, Tonga, Kiribati, Juvalu, 
Nauru, the Federated States of Micronesia, or Hong Kong, or the region generally known as the Far 
East;  

d. Native American, which includes persons having origins in any of the original peoples of North 
America, American Indian, Eskimo, Aleut, Native Hawaiian; or  

e. Subcontinent Asian American, which includes persons whose origins are from India, Pakistan, 
Bangladesh, Bhutan, the Maldives Islands, Nepal, or Sri Lanka.  

Origin or descent can be regarded as the ancestry, nationality group, lineage or country in which the 
person or persons' parents or ancestors were born before their arrival in the United States.  

Owned, controlled and managed means that the one or more minority persons or women who own the 
requisite interests in or assets of a business applying for minority or women business enterprise certification 
possesses equivalent incidents of such ownership, including an equivalent interest in profit and loss, and has 
contributed an equivalent percentage of capital and equipment to the business. Contributions of capital and 
equipment must be real and substantial. In instances where expertise is relied upon to demonstrate ownership, 
control, and management, it must be shown that the expertise is: (1) in a specialized field; (2) in an area critical 
to the firm's operation and performance of a commercially useful function; (3) critical to the firm's continued 
success; and (4) documented in the records of the firm, including but not limited to documentation showing the 
particular expertise and its value to the firm. Additionally, the individual whose expertise is relied upon must 
have a significant financial investment in the business. Ownership shall be measured as though not subject to 
the community property interest of a spouse, if both spouses certify in writing that the nonparticipating spouse 
relinquishes control over his or her community property interest in the subject business (but by doing so is not 
required to transfer to his or her spouse his or her community property ownership interest or to characterize the 
property as the separate property of the spouse). The one or more minority person or woman owners shall have 
recognized, ultimate control over all day-to-day business decisions affecting the MBE or WBE and shall hold a 
title commensurate with such control. Such ultimate control shall be known to and at least tacitly 
acknowledged in day-to-day operations by employees of the business.  

Regulated contract means any contract, agreement or other undertaking:  

a. For which competitive bids are not required by law;  

b. That is not covered by the MBE/WBE programs of the United States Environmental Protection 
Agency or the United States Department of Transportation or any other federal or state agency 
having jurisdiction; and  

c. That the recommending city department has determined, in consultation with the director of the 
office of business opportunity either:  

1. Has significant subcontracting potential in fields in which there are sufficient known MWSBEs 
to perform the particular subcontract service(s); or  

2. Is of a type for which there are sufficient known MWSBEs which have represented their 
ability to perform the prime contract service to afford effective competition for the prime 
contract.  

Small business enterprise or SBE means a firm whose gross revenues or number of employees, averaged 
over the past three years, inclusive of any affiliates as defined by 13 CFR Section 121.103, does not exceed the 
size standards defined in Section 3 of the Federal Small Business Act and applicable Small Business 
Administration regulations related to the size standards found in 13 CFR Part 121. The term shall also include 
a certified minority/women business enterprise defined in this Code.  

Subcontractor means any business providing goods, labor or services to a contractor if such goods, labor 
or services are procured or used in fulfillment of the contractor's obligations arising from a contract with the 
City of Houston.  
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Woman means a person who is a citizen or legal resident alien of the United States and who is of the 
female gender.  

Women business enterprise or WBE means a business which is:  

a. A sole proprietorship in which the owner is a woman who owns, controls and manages the business; 
or  

b. A corporation in which at least 51 percent of the stock or assets of such corporation is owned, 
controlled and managed by one or more women; or  

c. A partnership in which at least 51 percent of the assets of such partnership is owned, controlled and 
managed by one or more women; or  

d. Any other business or professional entity in which at least 51 percent of the assets in such business 
or professional entity is owned, controlled and managed by one or more women; or  

e. Any entity in which at least 51 percent of the assets of such entity is owned, controlled and managed 
by one or more minority persons and one or more women; or  

f. A business which has been certified as a WBE by the office of business opportunity under any other 
recognized WBE program.  

(Ord. No. 2013-428, § 10(Exh. A), 5-8-2013, eff. 7-1-2013)  

Sec. 15-83. - Program elements.  

(a) Based upon a review of annual awards and purchases by affected city departments, the office of business 
opportunity shall each year submit a progress report to the city council. The report shall include two percentage 
figures that are intended to as closely as possible represent the ratio of the prior year's measured utilization and 
availability of local MWSBEs to do business in:  

(1) The supply of goods and nonpersonal or nonprofessional services; and  

(2) The performance of personal or professional services;  

to the prior year's total local business community utilization and availability to do business in each of the two 
named fields of city contracting.  

In addition, the report shall include percentage figures that are intended to as closely as possible represent the 
ratio of the prior year's measured utilization and availability of local MWSBEs to do business in construction to the 
prior year's total local business community utilization and availability to do business in city construction contracting. 
The report may also include figures and other evidence of factors prescribed in Part 26, Title 49 of the Code of 
Federal Regulations in the year the report is made that may affect the aforementioned ratio of utilization and 
availability.  

(b) Based upon the measured utilization and availability and any other relevant factors prescribed in Part 26, Title 
49 of the Code of Federal Regulations and identified in the report submitted pursuant to subsection (a) above, 
city council shall from time to time set annual city-wide percentage goals for city contracting with MWSBEs in 
each of the two named categories described in subsection (a)(1) and (2) above and for contracting with 
MWSBEs in the construction category. The adjustment, if any, in the percentage goals shall be made during 
the first quarter of the fiscal year. 

(c) It is the responsibility of each city department to determine which contracts initiated by it are goal-oriented 
contracts and which are regulated contracts. If the determination is made that a contract is a goal-oriented 
contract or a regulated contract, the initiating department shall review the contract and shall determine, by 
reference to the MWSBE register, the number of certified MWSBEs in each of the two named categories 
described in subsection (a)(1) and (2), above, and for construction, the number of certified MWSBEs in the 
construction category. The initiating department director or his or her designee shall determine whether the 
contract is one to which MWSBE provisions should be applied.  

(1) These provisions are not required to be applied in the following circumstances:  
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a. A public or administrative emergency exists which requires the goods or services to be provided 
with unusual immediacy;  

b. The service or goods requested are of such a specialized, technical or unique nature as to require the 
city department to be able to select its contractor without application of MWSBE provisions (such 
as contracts for expert witnesses, certain financial advisors or technical consultants);  

c. If application of MWSBE provisions would impose an unwarranted economic burden or risk on the 
city or unduly delay acquisition of the goods or services, or would otherwise not be in the best 
interest of the city; or  

d. If the possible MWSBE participation level based on MWSBE availability would produce negligible 
MWSBE participation.  

If one of the above-listed conditions is determined to exist, the department director shall certify that 
determination in writing prior to the award of the contract, specifying the conditions which lead to the 
determination, and submit the determination to the OBO director for review and approval.  

(2) If the contract does not fall within one of the above-listed exceptions, based upon its overall review, the 
initiating department shall assign an appropriate MWSBE participation level, if any, for the contract 
(whether goal-oriented or regulated) considering the local availability of certified MWSBEs in the 
contract field.  

The intention of this article is to provide administrative flexibility in the application of MWSBE 
provisions of this Code and in the percentage participation level on a contract-by-contract basis so as not to 
limit access to city contracting by nonminority-owned, nonwomen-owned or established business enterprises to 
a greater degree than necessary to meet the city-wide annual goal and the policies and objectives of this article.  

(d) The bidding documents and the contract documents for goal-oriented contracts for which a MWSBE 
participation level has been established shall contain a provision detailing the purposes and objectives of the 
city's MWSBE ordinance and shall incorporate by reference this article and the then-current motion or 
ordinance establishing MWSBE annual goals. Regulated contracts which are determined to have significant 
subcontracting potential for which a MWSBE participation level has been established shall contain contractual 
provisions (and proposal provisions if submitted for proposals or for bids) requiring the contractor to meet or 
exceed the determined MWSBE participation level for that contract, or to establish that it has made good-faith 
efforts to do so, and that notwithstanding such efforts, was unable to meet or exceed the determined 
participation levels. The OBO director shall establish procedures defining good-faith efforts. These procedures 
will be reviewed and approved by the mayor and the city attorney.  

(Ord. No. 2013-428, § 10(Exh. A), 5-8-2013, eff. 7-1-2013)  

Sec. 15-84. - Office of business opportunity.  

(a) Applications for certification as a MWSBE and any addenda thereto shall be made on a form promulgated by 
the OBO director, and the requirements for certification shall be consistent with the applicable requirements set 
forth in subsection (b) below.  

(b) The office of business opportunity has responsibility for:  

(1) Establishing procedures for the implementation of this article, and reviewing and approving procedures 
established by city departments, such procedures to be narrowly designed to attain the purposes and 
objectives specified herein without unduly limiting nonminority-owned or nonwoman-owned or 
established business enterprises. Such procedures shall be reviewed and approved by the mayor and by 
the city attorney prior to implementation;  

(2) Certifying businesses as minority, small or women business enterprises and maintaining and distributing 
to affected city departments a current register, updated monthly, of such business (including a separate 
listing of such businesses whose applications for certification are pending) specifying the categories of 
city contracting represented by the certified MWSBEs;  
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(3) Developing educational programs for and otherwise assisting (without offering favoritism in relation to 
the competitive bidding system) MWSBEs to compete effectively for city contracts;  

(4) Making recommendations to the mayor, city council and city departments to further the policies and 
objectives of this article, including but not limited to assisting city departments in setting contract-specific 
MWSBE goals;  

(5) Reviewing documentation from potential contractors and from contractors concerning good-faith efforts 
made to meet or exceed the participation level for contracts. The final recommendation to city council for 
award or for acceptance of work shall be the city department's, although the office of business 
opportunity may take exception;  

(6) Compiling a report of the progress of city departments, by department, in attaining the city-wide goals set 
by city council. This report shall be based upon MWSBE contractor and subcontractor information, to be 
specified by the office of business opportunity. Upon completion, the report is to be submitted quarterly 
to city council members, the mayor and all affected city department directors for their information;  

(7) Receiving and reviewing complaints and suggestions concerning the MWSBE program from contractors, 
MWSBEs and city departments; and  

(8) Without limiting the authority of the office of business opportunity to establish procedures that are 
consistent with the terms of this article, the office of business opportunity is specifically directed to 
promulgate and implement procedures as follows:  

a. Grievance procedures for any person aggrieved by any decision of the office of business opportunity 
under this article. The procedures shall include notice and a hearing before an impartial hearing 
officer who shall be appointed by the mayor;  

b. Mediation procedures for the resolution of disputes between contractors or bidders and MWSBE 
participants or potential participants with respect to any aspect of compliance with this article, 
including, without limitation, any assertion that a contractor, subcontractor, or MWSBE has failed to 
make good faith efforts to comply with this article;  

c. Procedures to implement and enforce any sanctions provided under this article;  

d. Procedures to ensure performance of work by MWSBEs, which procedures shall include: (i) a 
requirement that no more than 50 percent of their work may be subcontracted, without a specific 
waiver from the office of business opportunity for cause; (ii) a requirement that the minority person, 
small business or woman owner of a MWSBE have the necessary experience, expertise, credentials 
and regulatory authority to conduct the type of business for which the business is certified; (iii) a 
requirement that bidders and contractors make good faith efforts to meet or exceed contract 
MWSBE goals; and (iv) a requirement that MWSBEs accurately represent all material information 
required for certification and truly perform a commercially useful function;  

e. Procedures for counting participation by MWSBEs as prime contractors, subcontractors, suppliers 
and joint venturers on city contracts, which procedures shall ensure that all work performed by 
MWSBEs is included in the computation of the progress made toward meeting the annual city-wide 
goals;  

f. Procedures to ensure that this article is limited in its application to the certification of locally based 
MWSBEs;  

g. Procedures to coordinate the operation of this article with other local MWSBE programs, which 
may include reliance upon certification procedures of other entities that are determined to be reliable 
and equivalent to this article;  

h. Procedures to ensure access to necessary records of prime contractors and subcontractors on city 
contracts; and  

i. Procedures for handling theft of services (wage theft) complaints of employees of city contractors 
and subcontractors.  
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(c) MWSBE certification shall be valid for a period of three years from the date of certification; provided, 
however, all applicants certified as MWSBEs shall be subject to review on an annual basis pursuant to 
procedures established by the OBO director to ensure compliance with all applicable provisions of this article.  

(d) Applications for renewal of MWSBE certification shall be evaluated under the same criteria and subject to the 
same manner of review as original applications.  

(e) All procedures established under this section shall be reviewed and approved by the city attorney prior to 
implementation. A copy of all procedures hereunder shall be maintained in the office of business opportunity 
for inspection, and copies may be purchased at the fees prescribed by law.  

(Ord. No. 2013-428, § 10(Exh. A), 5-8-2013, eff. 7-1-2013)  

Sec. 15-84.1. - Responsibilities of city departments; department utilization plan.  

(a) Each department director shall be accountable for the oversight and implementation of the following activities:  

(1) Informing MWSBE organizations or associations of the department's procurement procedures and future 
procurement opportunities;  

(2) Ensuring that department bid solicitations and requests for proposals are sent to MWSBEs in a timely 
manner;  

(3) Referring MWSBEs to technical assistance services available from the office of business opportunity and 
other organizations that provide such services;  

(4) Reviewing each request for waiver or modification of participation goals prior to its submission to the 
office of business opportunity for approval;  

(5) Monitoring the department's procurement activities to ensure compliance with and progress towards the 
city-wide participation goals; and  

(6) Providing the OBO director with the departmental utilization plan prescribed in subsection (b) of this 
section and any other documentation requested by the office of business opportunity necessary in 
evaluating a department's progress in achieving city-wide participation goals.  

(b) Each department that has procured goods and services in excess of three million dollars during the fiscal year 
ending on June 30 th of the preceding calendar year shall be required to submit a departmental utilization plan 
for the following fiscal year commencing on July 1 st . Departmental utilizations plans shall be submitted on or 
before June 15, 2014, and not later than June 15 th of each calendar year thereafter.  

(c) Each department director shall be responsible for creating, submitting, and implementing an annual 
departmental utilization plan that shall include, at a minimum, the following:  

(1) The department's forecast of anticipated projects and contract specific goals for the upcoming fiscal year;  

(2) A detailed, written explanation for any departmental goal that is not consistent with the overall city-wide 
goals for MWSBE participation;  

(3) A list of the names and titles of department personnel responsible for the implementation of the 
departmental utilization plan;  

(4) The methods and relevant activities proposed for achieving the department's participation goals; and  

(5) Any other information the department director deems relevant or necessary.  

(d) Upon review by the OBO director, all departmental utilization plans shall be submitted to the mayor and city 
council for final approval.  

(e) A departmental utilization plan may be amended to reflect changes in the department's projected procurements, 
expenditures, or other relevant circumstances and resulting changes in the department's participation goals. 
Such amendments shall be submitted to the OBO director for review and shall be submitted to city council for 
final approval not less than 30 days prior to the proposed date of implementation.  



Rv1 11.2017 
 

14 | P a g e  

(f) Each department director shall be accountable for setting and making reasonable efforts to meet the 
participation goals stated its departmental utilization plan. Departments shall, at minimum, engage in outreach 
activities that encourage eligible businesses to apply for certification as MWSBEs and encourage MWSBEs to 
participate in all facets of the procurement process and compete for city contracts, including contracts awarded 
by negotiated acquisition and emergency and sole source contracts.  

(Ord. No. 2013-428, § 10(Exh. A), 5-8-2013, eff. 7-1-2013)  

Sec. 15-85. - Filing of plan.  

Before execution of any contract or issuance of any purchase order for which a MWSBE goal has been 
established, a bidder or potential contractor shall submit a plan setting forth how it intends to meet the contract 
MWSBE goal or documentation demonstrating its proof of good faith efforts to meet the contract MWSBE goal. 
After execution of a contract or receipt of a purchase order, the contractor shall comply with the submitted plan, 
unless it has received approval from the OBO director for a deviation therefrom. Approval shall not be unreasonably 
withheld. While it is not a requirement that a contractor meet its goal, it is required that the contractor objectively 
demonstrate to the office of business opportunity that it has made good faith efforts to meet the goal. To this end, the 
contractor shall maintain records as prescribed by the office of business opportunity demonstrating its efforts at 
compliance. The contractor shall be required to submit to the office of business opportunity reports of its efforts 
under this article in such form or manner as shall be prescribed by the OBO director.  

(Ord. No. 2013-428, § 10(Exh. A), 5-8-2013, eff. 7-1-2013)  

Sec. 15-86. - Sanctions.  

(a) The OBO director is authorized to suspend any contractor who has failed to make good faith efforts to meet any 
goal established under this article from engaging in any contract with the city for a period up to, but not to 
exceed, five years. The OBO director is also authorized to suspend any MWSBE who has failed to make good 
faith efforts to meet all requirements necessary for participation as a MWSBE from engaging in any contract 
affected by this article for a period up to, but not to exceed, five years. 

(b) In accordance with section 15-84 of this Code, the office of business opportunity shall establish procedures for 
the imposition of sanctions and shall ensure that no sanction is imposed without notice of the grounds being 
given and an opportunity for a hearing consistent with the procedures set forth in sections 15-22, 15-23, and 15-
24 of this Code. Any procedure established shall be consistent with state law.  

(Ord. No. 2013-428, § 10(Exh. A), 5-8-2013, eff. 7-1-2013)  

Sec. 15-87. - Determination of established business enterprise status.  

(a) Based upon a review of data submitted by MWSBEs or MWSBE applicants and any other information 
available from its files or the files of any other governmental entity, the office of business opportunity shall 
determine the size of each MWSBE or MWSBE applicant by determining the average of the gross receipts for 
the prior three years and the average number of employees for the 12 calendar months immediately preceding 
the review, as applicable. The calculation of size shall be based solely upon the size standards and methods of 
calculation identified by the U.S. Small Business Administration (SBA) including, without limitation those set 
forth in 13 C.F.R. part 121, subpart A, secs. 121.101 through 121.107, and sec. 121.201, any amendment or 
successor thereto, or any other document defining such size standards or the calculation thereof that has been 
fully and finally adopted by the SBA. The review shall be applicable to business entities applying for initial 
certification as a MWSBE or to certified MWSBEs, provided that such review may not be initiated until the 
applicant or certified MWSBE has established a business history of sufficient length to allow calculation of 
size based on the three year financial or 12 month employee data, as applicable.  

(b) Following the review described in this section, each certified MWSBE or MWSBE applicant shall be re-
evaluated under this section on an annual basis based upon the size standards and methods of calculation 
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identified by the SBA and procedures established by the OBO director to ensure compliance with all applicable 
provisions of this article.  

(c) All MWSBEs and MWSBE applicants shall, upon written request of the OBO director, provide to the office of 
business opportunity copies of any and all documents, including without limitation financial statements and tax 
records, requested by the director in connection with the review authorized in subsection (a) of this section, not 
later than 20 business days following the date of mailing of the request. Failure to timely and completely 
comply with any such request will authorize the imposition of sanctions under section 15-86 of this Code, or 
denial of certification in the case of a MWSBE applicant.  

(d) Following the review authorized by subsection (a) of this section, the office of business opportunity shall 
classify each MWSBE or MWSBE applicant whose size meets or exceeds the size standard identified by the 
SBA for that class of enterprise as an established business enterprise. The classification shall be effective as of 
the date of mailing of the notice provided in section 15-88 of this Code.  

(Ord. No. 2013-428, § 10(Exh. A), 5-8-2013, eff. 7-1-2013)  

Sec. 15-88. - Notice, appeal and waiver.  

(a) Immediately upon classification of a certified MWSBE or MWSBE applicant as an established business 
enterprise pursuant to section 15-87 of this Code, the office of business opportunity shall notify the business so 
classified of the action by United States certified mail, return receipt requested, addressed to the last known 
address of the business and deemed given when placed in a United States mail depository.  

(b) Each notice shall inform the affected MWSBE or MWSBE applicant of the following matters: (1)
 That the MWSBE or MWSBE applicant has been classified as an established business enterprise;  

(2) That the classification is effective as of the date of mailing of the notice;  

(3) That the MWSBE or MWSBE applicant may appeal the classification or seek a waiver of the 
classification pursuant to the procedures established under this section;  

(4) That the provisions of section 15-89 of this chapter shall become enforceable with respect to any certified 
MWSBE one year following the notice of classification, unless the decision is reversed or a waiver is 
granted and the classification is withdrawn prior to the expiration of the one-year period; and  

(5) That any MWSBE applicant deemed ineligible for certification based upon its classification as an 
established business enterprise shall remain ineligible for certification unless and until any withdrawal of 
the classification as an established business enterprise is granted pursuant to an appeal or a request for 
waiver conducted under this section.  

(c) In order to appeal a classification as an established business enterprise, a MWSBE or MWSBE applicant must 
submit to the OBO director a written notice of appeal no later than 60 days following the date of mailing of the 
notice of classification. The sole basis for an appeal shall be that the office of business opportunity has 
incorrectly calculated the size of the business according to SBA standards based upon incorrect information or 
error in computation. The notice of appeal shall be accompanied by any documentation necessary to 
demonstrate the asserted error. If the OBO director finds that an error or errors were made in calculating the 
size of the business and that any such error resulted in an incorrect classification as an established business 
enterprise, the classification shall be withdrawn and the business promptly notified of the withdrawal. If the 
OBO director finds that no error was made, or that any error would not materially alter the classification, he 
shall notify the business that the classification is not altered, by certified mail, return receipt requested. The 
business may within ten days of the date of mailing of the notice submit to the OBO director a written request 
for a hearing, which hearing shall be conducted under the procedures set forth in subsections (e) through (g) of 
this section.  

(d) In order to seek a waiver of a classification as an established business enterprise, a MWSBE or MWSBE 
applicant must submit to the OBO director a written request for a hearing no later than 60 days following the 
date of mailing of the notice of classification. The written request shall include documentary evidence, 
including but not limited to financial statements and tax records, relevant to the following criteria:  
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(1) Profitability of the enterprise;  

(2) Sales of the enterprise, including a demonstration that 55 percent or more of the enterprise's sales, within 
the period utilized by the office of business opportunity in its classification determination, are not related 
to city contracts;  

(3) Ability of the MWSBE or MWSBE applicant to obtain bonding, if the enterprise acts as a prime 
contractor or in a category in which obtaining bonding is required; and  

(4) Positive comparison of the enterprise's business and financial profile with those of non-MWSBE firms in 
the same business category based on an objective industry standard.  

(e) The OBO director shall notify the affected MWSBE or MWSBE applicant of the place and time of a hearing 
before the OBO director or his designee to consider an appeal requested under subsection (c) of this section, or 
a request for waiver of the classification under subsection (d) of this section, or both, as applicable, by United 
States certified mail, return receipt requested. The hearing shall be set not later than 30 days following receipt 
of the request, provided that the OBO director or his designee may in his discretion extend such date by a 
reasonable period for good and sufficient cause shown. Hearings for businesses that have both appealed under 
subsection (c) of this section and requested a waiver under subsection (d) of this section may be consolidated 
in a single hearing at the discretion of the OBO director or his designee.  

(f) The OBO director shall promulgate written procedures for the conduct of hearings. The OBO director or his 
designee shall hear each appeal or request for waiver and shall consider only the criteria set forth under 
subsections (c) and (d)(1) through (d)(4) of this section, as applicable, in determining whether to withdraw the 
classification of the affected business as an established business enterprise. The OBO director shall develop 
objective standards for evaluating each factor set forth under subsections (d)(1) through (d)(4) based upon 
recognized industry or governmental practices or standards. The burden shall be on the business to demonstrate 
by clear, convincing and cogent evidence either that a material error in classification was made or that the 
granting of a waiver is justified by at least two of the criteria set forth in subsections (d)(1) through (d)(4) of 
this section.  

(g) Notwithstanding any provision of this Code or of the rules or regulations of the office of business opportunity 
to the contrary, including any provision for mediation of a decision of the OBO director, the decision of the 
OBO director or his designee regarding appeal or waiver shall be final.  

(Ord. No. 2013-428, § 10(Exh. A), 5-8-2013, eff. 7-1-2013)  

Sec. 15-89. - Effect of classification; re-application.  

(a) Upon the expiration of one year following the notice of classification as an established business enterprise 
referenced in section 15-88(a) of this Code, and in the absence of any withdrawal of such classification by the 
OBO director, each certified MWSBE so classified shall be ineligible for future participation in any city 
contract as a MWSBE and its certification shall be withdrawn. No application for re-certification shall be 
granted absent the prior determination of the OBO director that the applicant does not meet or exceed the SBA 
size standards referenced in section 15-87(a) of this Code. Certified businesses whose evaluation results in 
classification as an established business enterprise shall timely file any re-certification application due prior to 
expiration of the one year extension of program eligibility referenced in this section, but the application shall 
not be granted unless and until the classification is withdrawn or waived.  

(b) Notwithstanding any provision of this Code or the rules or regulations of the office of business opportunity to 
the contrary, including any provision for mediation of a decision of the OBO director, any initial applicant for 
MWSBE certification who meets the criteria for an established business enterprise at the time of its application 
and is so classified shall be denied certification on that basis alone and shall have no recourse for the denial 
except through challenging the classification in the manner set forth in section 15-88 of this chapter. Any and 
all other matters pertaining to the eligibility of the applicant shall be abated and shall only be reinstated if the 
classification as an established business enterprise is withdrawn.  

(c) The office of business opportunity may continue to assist established business enterprises following 
ineligibility as follows:  
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(1) Such businesses, if formerly certified by the city, may continue to be listed in any listing of MWSBE 
firms in a separate category of established MWSBE firms for the information of other private or public 
entities; and  

(2) Such businesses, if formerly certified by the city, may receive information, counseling and referrals to 
other agencies supporting business enterprises from the office of business opportunity after their 
classification as established business enterprises.  

(d) No sooner than one year following the date of program ineligibility provided in subsection (a) of this section or 
the denial of certification provided in subsection (b) of this section, any established business enterprise may 
apply for reinstatement as a fully eligible, certified MWSBE or reinstatement of an application for certification 
abated under subsection (b) of this section, as applicable, upon demonstrating the existence of one or more of 
the following conditions:  

(1) That the subsequent history from the date of initial classification as an established business enterprise 
demonstrates that a size calculation as of the date of application for reinstatement would place the 
business below the SBA size standards for that category of business;  

(2) That the established business enterprise has successfully obtained an SBA size determination from a 
federal agency authorized to make such a determination, or has prevailed in an SBA size protest under 13 
CFR § 121.1001, et seq., as amended, including any judicial review thereof, establishing that the business 
does not meet or exceed the applicable SBA size standard;  

(3) That the SBA size standards have been revised in such a manner that the subject business no longer meets 
or exceeds the size standard for its category based upon the most recent three-year average for receipts or 
12 month average for employees, as applicable; or  

(4) That the criteria listed in section 15-88(d) of this Code demonstrate the need to grant a waiver and 
withdraw the classification of the business as an established business enterprise.  

(e) Applications for reinstatement shall be on a form prescribed by the OBO director and shall be accompanied by 
relevant documentary evidence supporting the ground or grounds for reinstatement asserted, as requested by 
the OBO director.  

(f) Within 30 days following receipt of a completed application for reinstatement, the OBO director shall grant the 
application or deny the application and set the matter for hearing within 30 days of the date of mailing notice 
of such denial.  

(g) The burden on the business applying for reinstatement shall be to demonstrate the existence of one or more of 
the conditions set forth in subsections d(1) through d(4) of this section by clear, convincing and cogent 
evidence, to be evaluated by the director under hearing procedures consistent with the nature of the application 
and, to the extent applicable, with the provisions of subsections (c), (d), (e) and (f) of section 15-88 of this 
Code. In addition, a business seeking reinstatement under subsection (b)(4) of this section that has previously 
sought a waiver of classification as an established business enterprise pursuant to section 15-88(d) of this 
chapter must present evidence of a material and substantial change in circumstances not shown at the 
preceding hearing, and the OBO director or his designee shall disregard evidence that is repetitious or 
cumulative of the prior hearing on the matter.  

(h) The decision of the OBO director or his designee following a hearing on reinstatement shall be final, and any 
applicant denied reinstatement is to be notified in writing of the decision within ten days following the hearing. 
No business denied reinstatement may subsequently apply for reinstatement until the expiration of one year 
from the date of the denial.  

(Ord. No. 2013-428, § 10 (Exh. A), 5-8-2013, eff. 7-1-2013)  
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Document 00808 
 

REQUIREMENTS FOR THE CITY OF HOUSTON PROGRAM FOR 
MINORITY, WOMEN, AND SMALL BUSINESS ENTERPRISES (MWSBE) AND 

PERSONS WITH DISABILITIES ENTERPRISES (PDBE) 
 

CONSTRUCTION CONTRACTS 
 
I. GENERAL 
 

A. CITY AUTHORITIES 
 

1. The “OBO Director” is the City of Houston’s Office of Business Opportunity 
Director, or his or her designee. 
 
City of Houston 
611 Walker Street, 7th Floor 
Houston, Texas 77002 
 

2. The “Contracting Department” for this Project is the City of Houston 
Department specified in Document 00520 – Agreement. 
 

3. The “Project Manager” for this Project i s  specified in Document 00550, 
Contract Approval Notification. 

 
II. REOCCURRING REPORTS THAT MUST BE SUBMITTED DURING THE COURSE 

OF THE CONTRACT: 
 

A. MWSBE MONTHLY REPORT PROCESS 
 

The Contractor shall complete the MWSBE Monthly Utilization Report in the 
Contract Compliance and Monitoring System (available at 
https://houston.mwdbe.com/). 

 
B. The Contractor shall comply with further, applicable instructions regarding 

reporting and compliance as provided in Sections III.E and III.I below. 
 
III. BUSINESS ENTERPRISE PROGRAM REQUIREMENTS: 
 

A. PURPOSE 
 

This Document facilitates implementation of City of Houston, Tex. Code of 
Ordinances Chapter 15, Article V, § 15-81 et seq., relating to MWSBE contract 
participation, and Code of Ordinances Chapter 15, Article VI, § 15-90 et seq., 
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relating to PDBE contract participation (collectively, the “Business Enterprise 
Program or “MWSBE”).  City of Houston, Tex. Ordinance 2013-0428, May 8, 
2013. 

 
B. POLICY 

 
It is the policy of the City to encourage the full participation of Minority and 
Women-owned Business Enterprises, Small Business Enterprises, and Persons 
with Disabilities Business Enterprises in all phases of its procurement activities 
and to afford them a full and fair opportunity to compete for City contracts at all 
levels. 

 
C. POLICY ELEMENTS 

 
1. The Contractor agrees to ensure that MWSBE firms have a full and fair 

opportunity to participate in the performance of City contracts.  In this 
regard the Contractor shall make all reasonable Good Faith Efforts to 
meet the Contract Goals for this Contract. 
 

2. The Contractor and any Subcontractor shall not discriminate on the basis 
of race, color, religion, national origin, or sex in the performance of City 
contracts. 
 

3. Contractor's performance in meeting the Participation Plan Percentage will 
be monitored during the construction phase of the Contract by the Office 
of Business Opportunity (“OBO”) and the Contracting Department (the 
“Department”). 

 
D. PERCENTAGE GOALS 

 
The MWSBE goals and PDBE goals, if any, for the Work are specified in 
Document 00800 – Supplementary Conditions Goals. 

 
E. CONTRACTOR RESPONSIBILITIES 

 
1. Prior to Award: 

The Bidder shall submit MWSBE documents in accordance with 
the requirements of Document 00410 – Bid Form Part A. 
 
a. In accordance with the Code of Ordinances and the OBO Good 

Faith Efforts Policy (Attachment A), the Department shall approve 
an Apparent Low Bidder’s MWSBE Participation Plan, Document 
00470 (the “Bidder’s Plan” or “Plan”), within three business days 
of the Bid Opening only if the Department representative 
determines that Bidder’s Plan meets the advertised Contract Goal 
and is administratively complete. 
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b. If the Department cannot approve the Bidder’s Plan, it shall forward 
the Plan to OBO, who shall review the Bidder’s Plan, and if 
applicable, the Bidder’s Document 00471 (Record of Good Faith 
Efforts) and Document 00472 (Pre-Award Deviation Request) and 
determine whether the Bidder has made Good Faith Efforts to 
meet the Contract Goals within 10 business days of the Bid 
Opening. 

c. If OBO determines that the Bidder has failed to provide a valid 
participation plan or make Good Faith Efforts or if the Bidder fails 
to provide documents and associated information required by this 
Document 00808 or reasonably requested in writing by OBO, 
OBO may declare the Bidder to be non-responsible. 

d. If OBO determines that the Bidder has made Good Faith 
Efforts, OBO may approve the Bidder’s Contract Goal Deviation 
request.  Thereafter, the Bidder/Contractor shall be bound by the 
Plan, as approved or modified by OBO. 

e. The Contractor shall: 
(1) ensure that all MWSBE firms listed in the Plan are 
certified by the Office of Business Opportunity prior to bid date.  
Qualified, non-certified firms may obtain priority consideration for 
certification if no more than two firms are certified with the same 
capability as the non-certified firm. 
(2) execute written contracts with all certified  Subcontractors 
and Suppliers.  All such contracts must be executed and sent to 
OBO and Contracting Department within 30 days after the date 
of the Notice to Proceed and must include provisions set forth in 
Articles 3 and 5 of Document 00700, General Conditions; and 
(3) designate an MWSBE liaison officer who will administer 
the Contractor's MWSBE program and who shall document 
and maintain records of Good Faith Efforts to subcontract with 
MWSBE Subcontractors and Suppliers. 

 
2. After Award: 

 
a. The Contractor shall submit MWSBE Monthly Utilization Reports, 

as requested in Article II above. 
b. The Contractor shall complete and submit to OBO a deviation 

request if the Contractor reasonably believes that it will not 
achieve the Business Enterprise Program Participation Plan 
Percentage documented in the Plan.  The Contractors shall also 
submit to OBO, with a copy to the Contracting Department, a 
Record of Post-Award Good Faith Efforts (Document 00571) for 
each Certified Firm that the Contractor does not use in 
accordance with the Approved Plan before the Contractor uses 
another firm to perform the work. 

c. The Contractor shall conform to the Plan unless OBO approves a 
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deviation request.  OBO shall approve or reject a request for 
deviation within five business days of receipt of the request. 

d. OBO shall approve a deviation request if: 
(1) for a reason beyond the Contractor’s control, the 

Contractor is unable to use the certified MWSBE firm in 
the Plan to perform the specified work.  In such cases, 
the Contractor shall use and document Good Faith Efforts 
to find a similarly qualified, certified MWSBE firm to 
perform such specified work; or 

(2) the Contractor reasonably believes that, due to a change 
of scope, execution of the work in accordance with the 
directions from the Contracting Department is unlikely to 
meet the terms of the Plan.  In such cases, the 
Contractor shall use and document Good Faith efforts 
to achieve a reasonable amount of MWSBE participation 
on the remaining work on the Contract. 

(3) OBO shall not unreasonably withhold approval of a 
deviation request. 

e. After the Date of Substantial Completion, OBO shall evaluate 
the Contractor’s Good Faith Efforts towards meeting the Plan, as 
it may be amended. 

f. If the Contractor fails to conform to the Plan and fails to submit a 
Post-Award Deviation Request or provide documents and 
associated information required by the Good Faith Efforts Policy or 
reasonably requested in writing by OBO, OBO may impose 
sanctions in accordance with Article VI of this Document 00808. 

 
F. ELIGIBILITY OF MWSBE FIRMS FOR SUBCONTRACTING 

 
1. To ensure that the City’s Business Enterprise Program benefits only those 

firms that are owned and controlled by a minority person(s), a woman 
(women), a person(s) with a disability, or a small business enterprise, 
the Office of Business Opportunity will certify the eligibility of MWSBE 
and PDBE Contractors, Subcontractors, and Suppliers.  Contact the 
OBO Certification Division at 832-393-0600 for information regarding 
certification. 
 

2. Firms must be certified by OBO at the time of bid in order to be counted 
towards meeting MWSBE goals.  OBO maintains a Certified Minority, 
Women and Small Business Enterprises and Persons with Disabilities 
Business Enterprises Directory on the City’s website.  This Directory also 
lists federally-designated Disadvantaged Business Enterprises (DBEs). 

 
G. DETERMINATION OF MWSBE PARTICIPATION 

 
MWSBE participation shall be counted toward meeting the Contract Goals in 
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response to the following: 
 

1. Contractor may count toward its Contract Goals only those MWSBE 
Subcontractors/ Suppliers performing a Commercially Usefully Function. 
a. COMMERCIALLY USEFUL FUNCTION means a discrete task or 

group of tasks, the responsibility for performance of which shall be 
discharged by the MWSBE firm by using its own forces or by 
actively supervising on-site the execution of the tasks by another 
entity for whose work the MWSBE firm is responsible.  In 
determining whether a certified firm is performing a commercially 
useful function, factors including but not limited to the following 
shall be considered: (1) whether the firm has the skill and expertise 
to perform the work for which it is being utilized and possesses all 
necessary licenses; (2) whether the firm is in the business of 
performing, managing, or supervising the work for which it has 
been certified and is being utilized; and (3) whether it is performing 
a real and actual service that is a distinct and verifiable element of 
the work called for in a contract.  Without limiting the generality 
of the foregoing, a MWSBE will not be considered to be 
performing a commercially useful function, if it subcontracts more 
than 50 percent of a contract being counted toward the applicable 
Contract Goals, unless such subcontracting in excess of 50 
percent has been expressly approved by OBO either pre-bid or 
post award. 

b. OBO shall approve a Plan Deviation Request if the Contractor 
demonstrates that the industry standard for the type of work 
involved is to subcontract over 50 percent of the work. 

 
2. Once a firm is certified as a MWSBE firm, the total dollar value of the 

subcontract awarded to the MWSBE firm is counted toward the Contract 
Goals, counting only the work in which the MWSBE has performed a 
Commercially Useful Function.  The use of one MWSBE certified firm to 
meet multiple goals (e.g. MBE, WBE, SBE goals) on a contract is 
prohibited, unless expressly approved by OBO.  Safety and Participation 
goals do not count as a single goal concerning MWSBE/DBE 
requirements.  
 

3. The dollar value of the work performed by a certified Prime Contractor may 
not be counted toward the MWSBE goal unless the certified Prime 
Contractor is a part of a joint venture.  When the Contractor or 
Subcontractor is in a joint venture with one or more MWSBE firms, 
OBO shall determine the percent of participation resulting from such 
joint venture to be counted toward the Contract Goals.  The City may 
count towards the Contractor’s MWSBE contract goal that portion of the 
total value of the contract amount paid to an MWSBE joint venturer equal 
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to the distinct, clearly defined portion of the contract work performed by 
the MWSBE. 

 
4. A MWSBE Supplier’s participation will be counted towards the MWSBE 

goals if  all of the following criteria are met.  The MWSBE Supplier must: 
(a) negotiate price; 
(b) determine quality and quantity; 
(c) order the materials; 
(d) show that the invoice is in the certified firm’s name; 
(e) pay for the material itself; 
(f) control delivery; and 
(g) be certified to provide the supplies in the appropriate NAICS code. 
 
If the listed criteria above are not met, only the entire amount of fees or 
commissions charged for assistance in the procurement of the supplies 
and materials, or fees or transportation charges for the delivery of supplies 
or materials required on a job site will be counted towards the MWSBE 
goal.  To be counted, proof must be provided of the fees paid and the fees 
must be reasonable and not excessive as compared with fees customarily 
allowed for similar services.  MWSBE Supplier participation may account 
for no more than 50% of the MWSBE participation plan. 
 

5. The OBO Policy and Procedures Manual, as amended from time to time, 
shall apply to the Contract for other determinations regarding counting 
MWSBE participation not explicitly provided for in the Contract. 

 
H. CONTRACTOR COMPLIANCE 

 
To ensure compliance with MWSBE requirements, OBO and the Department 
will monitor Contractor's efforts regarding MWSBE Subcontractors/Suppliers 
during the performance of this Contract.  This may be accomplished through 
the following: job site visits; reviewing of records and reports; and interviews 
of randomly selected personnel. 

 
I. RECORDS AND REPORTS 

 
1. In accordance with II.A of this Document, the Contractor shall submit an 

initial report outlining MWSBE participation 40 days after the Notice to 
Proceed date, and on or before the 15th day of each month thereafter until 
all MWSBE subcontracting or material supply activity is completed.  Each 
report shall cover the preceding month's activity.  The Contractor shall use 
the MWSBE Contract Compliance and Monitoring System (B2G Now) to 
meet this requirement. 
 

2. Contractor shall maintain the following records for review upon request by 
OBO or the Department: 
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a. Copies of executed Subcontractor agreements and purchase 

orders; 
b. Documentation of payments and other transactions with MWSBE 

Subcontractors/ Suppliers; and 
c. Appropriate explanations of any changes or replacements of 

MWSBE Subcontractors/Suppliers.  All replacement MWSBE 
Subcontractors/Suppliers must be certified by OBO. 

d. Any other records required by OBO or Contracting Department. 
 

3. If a Participation Plan Percentage is not being met, the monthly report 
shall include a narrative description of the progress being made in 
MWSBE participation.  If sufficient MWSBE Subcontractors or Suppliers to 
meet the Participation Plan Percentage are being utilized, they should be 
identified by name and the dollar amount paid to date for work performed 
or materials furnished by each MWSBE during the monthly period.  
Reports are required when no activity has occurred in a monthly period. 
 

4. Contractor shall retain all such records for a period of four years following 
completion of the Work and shall be available at reasonable times and 
places for inspection by authorized representatives of the City including 
the City Controller. 

 
IV. SANCTIONS: 
 

A. SUSPENSION PERIOD AND WAIVER 
 

Pursuant to Section 15-86 of the Code of Ordinances, OBO is authorized to 
suspend any Contractor who has failed to make Good Faith Efforts for a period 
of up to, but not to exceed, five years. 

 
B. GUIDELINES FOR IMPOSITION OF SANCTIONS 

 
1. General: 

a. OBO shall not impose any sanction except upon evidence of 
specific conduct on the part of a MWSBE or Contractor that is 
inconsistent with, or in direct contravention of, specific applicable 
requirements for Good Faith Efforts. 

b. Imposition and enforcement of suspensions shall be consistent with 
applicable state law. 

 
2. Severity of Sanctions: 

a. In determining the length of any suspension, OBO shall consider 
the following factors: 

(1) Whether the failure to comply with applicable 
requirements involved intentional conduct or, alternatively, 
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may be reasonably concluded to have resulted from a 
misunderstanding on the part of the Contractor or 
MWSBE of the duties imposed on them by Article V of 
Chapter 15 of the Code of Ordinances and these 
procedures; 

(2) The number of specific incidences of failure by Contractor 
or MWSBE to comply; 

(3) Whether the Contractor or MWSBE has been previously 
suspended; 

(4) Whether the Contractor or MWSBE has failed or refused 
to provide OBO with any information requested by OBO’s 
Director or required to be submitted to OBO’s Director 
pursuant to law or these procedures; 

(5) Whether the Contractor or MWSBE has materially 
misrepresented any applicable facts in any filing or 
communication to OBO; and 

(6) Whether any subsequent restructuring of the subject 
business or other action has been undertaken to cure 
the deficiencies in meeting applicable requirements. 

b. Suspensions may be for any length of time not to exceed five 
years.  Suspensions in excess of one year shall be reserved for 
cases involving intentional or fraudulent misrepresentation or 
concealment of material facts, multiple acts in contravention of 
applicable requirements, cases where the Contractor or MWSBE 
has been previously suspended, or other similarly egregious 
conduct. 

 
C. APPEALS 

 
A decision to implement a suspension may be taken after notice and an 
opportunity for an informal conciliation conference with OBO and a hearing by 
the Contract Compliance Commission.  Commission members shall not have 
participated in the actions or investigations giving rise to the suspension hearing. 

 
D. NOTICE 

 
1. Prior to imposing any suspension, OBO shall deliver written notice to 

the Contractor or MWSBE setting forth the grounds for the proposed 
suspension and setting a date, time, and place to appear for an informal 
conciliation conference with OBO, in addition to information regarding 
the appearance before the Contract Compliance Commission for a 
hearing on the matter. 
 

2. Any notice required or permitted to be given hereunder to any Contractor 
or MWSBE may be given either by personal delivery or by certified United 
States mail, postage prepaid, return receipt requested, addressed to their 
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most recent address as specified in the records of the Office of Business 
Opportunity or in the Contract if no address is on file with the Office of 
Business Opportunity. 

 
E. HEARING PROCEDURES 

 
Proceedings before the Contract Compliance Commission shall be conducted 
in accordance with Section 15-23 of the Code of Ordinances.  If the 
Commission, in a written decision, finds that a suspension is supported by 
the evidence presented, the Commission shall submit its recommendation 
to the Mayor and City Council. 
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ATTACHMENT A 
 
 

City of Houston 
Office of Business Opportunity 

Good Faith Efforts Policy 
 

General Policy. 
 

Good Faith Efforts are steps taken to achieve an Contract Goal or other requirements which, 
by their scope, intensity and usefulness demonstrates the bidder’s responsiveness to fulfill the 
business opportunity objective prior to the award of a contract, as well as the contractor’s 
responsibility to put forth measures to meet or exceed the Contract Goal throughout the 
duration of the contract. 
 
Good Faith Efforts are required to be made and demonstrated by an apparent successful 
bidder on goal oriented contracts or proposer on a regulated contract prior to award of a 
contract.  Good Faith Efforts are required on professional services and construction 
contracts and on procurement of goods and non-professional service contracts with goals.  If 
a bidder, when submitting a participation plan at the time of bid or proposal submission, 
anticipates it cannot or will not meet the Contract Goal prior to the award, the bidder must 
demonstrate to Office of Business Opportunity (“OBO”) it has made Good Faith Efforts to 
meet the Contract Goal, to be eligible for the contract award. 
 
Good Faith Efforts shall be evaluated on a case-by-case basis in making a determination 
whether a bidder or contractor is in compliance with this policy.  The efforts employed by a 
bidder or contractor should be those that one could reasonably expect a bidder or contractor to 
take if the bidder were actively and aggressively attempting to obtain MWSBE participation 
sufficient to meet the Contract Goal.  Efforts taken that are mere formalities or other 
perfunctory acts shall not be considered Good Faith Efforts to meet Contract Goals. 
 
The factors provided herein are representative of the types of actions OBO will consider in 
determining whether the bidder or contractor made Good Faith Efforts to obtain MWSBE 
participation to meet the Contract Goal.  The factors prescribed below are not intended to be a 
mandatory checklist, nor is it intended to be exhaustive or exclusive.  OBO may consider other 
factors or types of efforts that may be relevant in appropriate cases. 
 
If a contractor fails to submit Good Faith Efforts documentation as provided in this Policy, it 
waives the right to appeal OBO decisions related to this Policy.  OBO will review all the 
efforts made by the contractor, including the quality and quantity of those efforts. 
 
Pre–Award. 
 
A bidder must submit a participation plan (Document 00470) to OBO at the time the bidder 
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submits the bid.  If the participation by certified MWSBE subcontractors documented on the 
participation plan (“participation”) is less than the Contract Goal, a bidder should submit a 
Record of Good Faith Efforts (Document 00471) with the bid.  A bidder should also submit a 
request for a deviation (Document 00472) if the bidder, having used Good Faith Efforts, 
reasonably believes that it cannot meet the Contract Goal or a commercially useful deviation. 
 
In making a determination that the bidder has made a good faith effort to meet the Contract 
Goals, OBO shall consider specific documentation1 concerning the steps taken to obtain 
MWSBE participation, with a consideration of, by way of illustration and not limitation, whether 
the bidder demonstrated a genuine effort to comply with the following factors. 
 

1. Attended any pre-bid or pre-proposal meetings scheduled by the City 
Department; 

 
2. Followed up with MWSBEs that attended the pre-bid or pre-proposal meetings to 

discuss subcontracting and supplier opportunities and contacted MWSBEs listed 
in the City’s online directory; 
 

3. Conducted outreach with minority and women focused organizations and 
associations far in advance of solicitation due date (no less than 10 business 
days); 
 

4. Identified and designated portions of the work to be performed by MWSBEs to 
increase the likelihood of meeting the Contract Goals (including where 
appropriate breaking down the contract into reasonably sized subcontracts to 
ensure participation); 
 

5. Advertised subcontracting opportunities in news media focused towards minority 
and women persons far in advance of solicitation due date; 
 

6. Provided MWSBEs with a point of contact that was knowledgeable about the 
project and possessed decision-making authority to answer questions from 
interested MWSBEs; 
 

7. Provided a reasonable number of MWSBEs certified with timely written notices 
via email, mail, and/or fax and/or with documented contact regarding the 
subcontracting/supplier opportunities.  A “reasonable number of MWSBEs” 
shall be based on the number of MWSBEs available in the directory; 

. 
8. Solicited the MWSBEs within a reasonable amount of time (no less than seven 

business days) before bid submission, as well as followed up with the MWSBEs 
solicited to determine if they were interested in submitting a bid or proposal or 
participating on a team. 

                                                           
1 A list of common supporting documentation that may allow Contractors to support their good faith efforts can be found on 
the Office of Business Opportunity website at www.houstontx.gov/obo. 
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9. Provided interested MWSBEs certified to perform the solicited work with prompt 

access to the plans, specifications, scope of work and requirements of the 
contract; 
 

10. Negotiated in good faith with interested MWSBEs, and not rejecting MWSBEs as 
unqualified without sound reasons based on a thorough investigation of their 
capabilities; 
 

11. Entered into a formal contract, or signing enforceable letters of intent with 
MWSBEs; 
 

12. Provided an explanation to any MWSBE whose bid or price quotation is rejected, 
unless another MWSBE is accepted for the same work, as follows: 
a. Where price competitiveness is not the reason for rejection, a written 

rejection notice including the reason for rejection will be sent to the 
rejected MWSBE firm; 

b. Where price competitiveness is the reason for rejection, a meeting must 
be held with the price-rejected MWSBE, if requested, to discuss the 
rejection; 

 
13. Made efforts to assist interested MWSBEs in obtaining bonding, lines of credit, 

insurance required for the contract, and documenting MWSBE denied by bona 
fide surety agents; 
 

14. Ensured that the conditions and requirements for subcontracts are 
commensurate with industry standards and would not cause an economic 
hardship on MWSBEs, such as unnecessary insurance or coupling bid bonds 
with retainage; 
 

15. Incorporated efforts not attempted earlier or on previous bids that appear more 
likely to lead to attaining the Contract Goal.  Past performance on similar 
contracts with similar scopes will also be taken in consideration when 
determining Good Faith Efforts.  A bidder that continues to make same efforts 
without any significant change in the level of participation may not be making 
Good Faith Efforts. 

 
Post–Award. 
 

The contractor must sign the approved participation plan (Document 00470 or Document 
00570) prior to starting work on the Project.  A contractor should submit a request for deviation 
(Document 00572) from OBO if the contractor, having made Good Faith Efforts, reasonably 
believes that it will not achieve the Participation Plan Percentage documented in the approved 
participation plan.  Unless OBO approves a deviation, a contractor must submit to OBO a 
Participation Summary (Document 00660) prior to City Council’s consideration of any close-
out, term extension, or change order.  If participation is less than anticipated in the approved 
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participation plan, the contractor must submit a Record of Good Faith Efforts (Document 
00571) along with the Participation Summary.  A contractor that fails to submit a deviation 
request and Good Faith Efforts documentation waives the right to appeal OBO decisions 
related to this Policy. 
 
If the contractor is awarded the contract and fails to achieve the established Participation Plan 
Percentage, the contractor must demonstrate to OBO its efforts to meet the Participation Plan 
Percentage and failure to do so based on circumstances that the contractor could not 
reasonably control.  In determining whether the contractor made Good Faith Efforts to ensure 
full participation and achievement of the Participation Plan Percentage, OBO shall consider the 
following factors: 
 

1. Whether the contractor designated an MWSBE liaison officer to administer the 
Contractor’s MWSBE programs and to be responsible for maintenance of records 
of Good Faith Efforts. 
 

2. Whether the contractor furnished prompt MWSBE Utilization Reports in a timely 
and accurate manner through the online Contract Monitoring System or via hard 
copy. 
 

3. Whether the contractor responded to efforts to resolve disputes with MWSBEs, 
and genuinely attempted to resolve these issues. 
 

4. Whether the contractor disclosed payment discrepancies timely and within the 
monthly reporting period; 
 

5. Whether the contractor complied with the participation plan, unless the contractor 
received a deviation from the OBO Director and whether upon approval, the 
contractor made Good Faith Efforts to replace a removed MWSBE with another 
certified firm; 
 

6. Whether the contractor furnished prompt written responses to written inquiries 
from the Director or any employee of OBO regarding the MWSBE’s performance 
or information germane to the MWSBE’s certification; 

 
7. Whether the contractor ensured that at all times during the performance of any 

contract or subcontract the MWSBE firm is engaging in a commercially useful 
function as that term is defined in Chapter 15 of the City of Houston Code of 
Ordinances; 
 

8. Whether the contractor provided the OBO information, or other material, that was 
factually accurate and free of material misrepresentation; and 
 

9. Whether the contractor furnished prompt responses to requests for information, 
books and records needed to verify compliance from the department 
administering the Contract, the City Attorney and the City Controller; 
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10. Whether the contractor attended all meetings and mediation hearings as 

requested by the Director or his/her designee; and 
 

11. How the contractor may be affected by change orders, with consideration given 
to the size of the change orders. 

 
Change Orders. 
 

The requirement to make Good Faith Efforts to achieve the approved Participation Plan 
Percentage is applicable to change orders.  Contractors should make Good Faith Efforts 
to ensure that the Participation Plan Percentage remains substantially the same after the 
issuance of change orders.  If a contractor cannot maintain substantially the same level of 
participation provided in the latest approved Participation Plan (Document 00470 or Document 
00570) due to a change order, the contractor shall submit to the OBO Director and Contracting 
Department a Document 00571 (Post-Award Record of Good Faith Efforts) and Document 
00572 (Post-Award Plan Deviation Request) in a timely manner that does not cause disruption 
to the project.  In addition to other relevant factors, in evaluating whether Good Faith Efforts 
were made by the contractor to meet the Participation Plan Percentage despite change orders, 
the OBO Director shall consider the contractor’s efforts to timely and efficiently deliver the 
project. 
 

END OF DOCUMENT 
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SECTION 3 REGULATION 
 

§ 135.1 

APPENDIX TO PART 135 
AUTHORITY: 12 U.S.C. 1701u; 42 U.S.C. 3535(d). 

SOURCE: 59 FR 33880, June 30, 1994, unless 
otherwis e noted. 
EFFECTIVE DATE NOTE: At 59 FR 33880, June 
30, 1994, part 135 was revised effective August 
1, 1994 through June 30, 1995. At 60 FR 28325, 
May 31, 1995, the effect ive period was ex- tended until 
the final rule implem ent ing changes made to section 3 of 
the Housing and Urban Developm ent Act of 1968 by the 
Housing and Community Development Act of 1992 is 
published and becomes effect ive. 
 
Subpart A—General Provisions 
§ 135.1   Purpose. 

(a) Section  3 . The purpose o f s ect ion  3 o f the Hous ing  
and  Urban  Develop ment Act  o f 1968 ( 12 U. S. C.  
1701u) (s ect ion  3) is to  ens ure that e mploy ment and   
other econo mic opportun it ies generated  by  certain  
HUD financial ass istance shall, to  the g reatest  
extent  feas ib le, and  cons isten t  with  e xist ing  Federal,  
State and  local laws  and  regu lat ions , be d irected  to  
low- and very  low- inco me pers ons, part icu larly  
those who are recip ients o f govern ment ass istance  
fo r hous ing , and  to  bus iness  concerns  which  p rov ide  
econo mic opportun it ies  to  low- and very low-
income per- sons. 

(b ) Part  135. The purpos e o f th is  part  is  to  estab lish  the  
standards  and  p rocedures  to  be fo llowed  to  ens ure  
that the object ives of section 3 are met. 

 
§ 135.2   Effective date of regulation. 

The regu lat ions  o f th is  part  w ill re- main  in  effect  unt il  
the date the final ru le adopt ing  the regu lat ions  o f th is  part  
with  o r w ithout  changes  is  pub lished  and  beco mes  
effect ive, at  which  po int  the final ru le wi ll re main  in  
effect . 
[60 FR 28326, May 31, 1995] 
 
§ 135.3   Applicability. 

(a) Section  3  covered  assistance. Sect ion  3 app lies to  
the fo llowing  HUD ass istance  (sect ion   3  covered   
assistance): 

(1) Public and  Ind ian  housing  assistance. Sect ion  
3 app lies  to  t rain ing , e mploy ment , cont ract ing  
and  o ther economic  opportun it ies  aris ing   
from  the 
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expenditu re o f the fo llo wing  pub lic and  
Indian housing assistance: 

(i) Develop ment ass istance p rov ided  
purs uant  to s ect ion  5 o f the U. S. Hous ing  
Act of 1937 (1937 Act); 

(ii) Operat ing assistance p rov ided  
pursuant to section 9 of the 1937 Act;  and 

(iii) Modern izat ion  ass istance p ro- 
v ided  purs uan t to  s ect ion 14 o f the 1937  
Act; 

(2) Housing and community development 
assistance. Sect ion  3 app lies  to  t rain ing , 
e mploy ment, cont ract ing  and  other econo mic  
opportun it ies  aris ing   in  connect ion  with  the 
expenditu re o f hous ing  ass istance (includ ing  
sect ion  8  ass istance, and  includ ing  o ther hous ing  
ass istance not  ad min is tered by the Ass istan t  
Secretary o f Hous ing) and co m- munity  
develop ment  ass istance that  is  us ed fo r the 
following projects; 

(i) Hous ing  rehab ilitat ion  (includ ing  
reduct ion and abate ment  o f lead-bas ed  
pain t hazards , but  exclud ing  rou t ine  
maintenance, repair and replacement); 

(ii) Housing construct ion ; and 
(iii) Other public construct ion . 
(3) Thresholds— (i) No thresholds for 

section  3  covered  public and  Indian  housing  
assistance. The requ ire ments o f th is part  
app ly  to  s ect ion  3 covered  ass istance  
p rov ided  to  recip ients , notw ithstand ing  the  
a mount  o f the ass istance p rov ided  to  the  
recip ien t. The requ ire ments  o f th is part  
app ly  to  all con t racto rs  and  s ubcontracto rs  
perfo r ming  wor k in  connect ion  with  
p ro jects and  act iv it ies funded  by  pub lic and  
Ind ian  hous ing  ass istance covered  by  
sect ion  3, regard less  o f the a mount  o f the  
con tractor subcontract . 

(ii) Thresholds for section  3  covered  
housing  and communi ty development  
assistance— (A) Recipient  thresho lds. The  
requ irements o f th is  part app ly to recip ients  
of other housing  and  co mmunity  
develop ment   p rogram  ass istance fo r a  
sect ion 3 covered  p ro ject (s ) fo r which the  
amount of the assistance ex- ceeds $200,000. 

(B)  Contractor and  subcontractor  
thresholds. The requ ire ments  o f th is part  
app ly to  cont racto rs and  sub- con t racto rs  
perfo r ming  work on  s ec- t ion 3 covered  
p ro ject (s ) fo r which  the amount    o f    the     
assistance  exceeds 
$200,000;  and  the cont ract  or sub- cont ract  
exceeds $100,000. 



Rv1 11.2017 
 

19 | P a g e  

Office of Asst. Secy., Equal Opportunity, HUD  

(C)  Threshold  met  for recipients, but  not  
contractors or subcontractors. If a  recip ient  
receives  s ect ion  3 covered  hous ing  o r co mmunity  
develop ment  ass is tance in  excess  o f $200,000, but  
no  cont ract  exceeds  $100, 000, the s ect ion  3  
preference requirem ents only apply to the recipient . 
(b) Applicability  of  section  3  to  entire 

pro ject  or activity  funded  with  section  3  assistance. 
The requ ire ments  o f  th is  part  app ly  to  the ent ire  
p ro ject  o r act iv ity  that  is  funded  with  s ect ion  3  
covered  ass istance, regard less  o f whether the s ect ion  3  
act iv ity is fu lly o r part ially  funded  with s ect ion 3  
covered assistance. 
   (c) Applicab ility  to Indian  housing  authorities and  
Ind ian  t ribes. Ind ian  hous ing  authorit ies  and  t ribes  
that receive HUD assistance described in paragraph 
(a) o f th is  sect ion  s hall co mply   with  the p rocedures  
and  requ ire ments o f th is  part to  the ma ximu m e xten t  
con- s istent w ith , but  not  in derogat ion o f, co mpliance  
with  s ect ion  7(b) o f the In - d ian Self- Deter minat ion  
and  Educat ion  Ass istance Act  (25 U.S. C. 450e(b)).  
(See 24 CFR part 905.) 

(d ) Other HUD assistance and  o ther Federal  
assistance. Recip ien ts , con t racto rs  and s ubcontracto rs  
that  receive HUD ass istance, not  lis ted  in para- g raph  
(a) o f th is  sect ion , o r other Federal ass istance, are 
encouraged to  p ro- v ide, to  the g reatest  extent  feas ib le, 
train ing, e mploy ment , and  cont ract ing  opportun it ies  
generated  by the e xpenditu re o f th is  ass is tance to  low-  
and  very  low-inco me pers ons , and bus iness  concerns  
owned  by  lo w- and  very  low- inco me pers ons, o r  
which employ low- and very low-incom e persons. 
 
§ 135.5   Definitions. 

The ter ms  Department , HUD, Indian  housing  
au thority ( I HA) , Public housing  agency ( PHA) , and  
Secretary are defined in 24 CFR part 5. 

Annual Contribu tions Contract (ACC) means the 
contract under the U.S. Housing Act of 1937 (1937 
Act) between HUD and the PHA, or between HUD 
and the IHA, that contains the terms and condit ions 
under which HUD assists the PHA or the IHA in 
provid ing decent, safe, and sanitary housing for low 
income families . The ACC must be in a form 
prescribed  by  HUD  under 
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which  HUD agrees  to  p rov ide 
ass istance in  the develop ment , 
modern izat ion  and /or operat ion  o f a 
low inco me hous ing  p ro ject  under the 
1937 Act , and  the P HA or I HA  agrees  
to  develop , modern ize and  operate the 
p ro ject  in  co mpliance w ith  all  
p rov is ions  o f the ACC and the 1937  
Act , and  all HUD regu lat ions  and  
imple ment ing  requ ire ments  and  
p rocedures . (The A CC is  not  a  fo r m of  
procurem ent contract .) 

Applican t means  any  en t ity  which  
makes  an  app licat ion  fo r s ect ion 3  
covered  ass istance, and  includes , but  is  
no t  limited  to , any  State, un it  o f local 
government , pub lic hous ing  agency , 
Ind ian  hous ing  authority , Ind ian  t ribe, 
o r other pub lic body , pub lic o r p rivate 
nonprofit  o rgan izat ion , p rivate agency  
o r inst itut ion , mortgagor, developer, 
limited  d iv idend  s pons or, bu ilder, 
p roperty  manager, co mmunity hous ing  
develop ment  o rgan izat ion  ( CHDO),  
res ident  manage ment  corporat ion , 
res ident  council, o r cooperat ive  
associat ion . 

Assistant  Secretary means  the Ass ist - 
an t  Secretary  fo r Fair Hous ing  and  
Equal Opportun ity . 

Business concern  means a bus iness  
en t ity  fo r med  in  accordance w ith  State 
law, and which  is licens ed under State, 
county o r municipal law to  engage in  
the type o f bus iness act iv ity  fo r which  
it was formed . 

Business concern that provides 
economic opportunities for low- and 
very low-income persons. See 
definition of ‘‘section 3 business 
concern’’ in this section. 

Contract . See the defin it ion o f 
‘‘s ect ion  3 covered  cont ract ’’ in  th is  
section. 

Contractor means  any  ent ity  which  
cont racts  to  perfo r m work generated  by  
the expenditu re o f s ect ion  3 covered  
ass istance, o r fo r work in  connect ion  
with a section 3 covered project . 

Employment opportuni ties generated  
by section  3  covered  assistance means  
all e mploy ment  opportun it ies   
generated  by  the e xpenditu re o f s ect ion  
3 covered  pub lic and  Ind ian  hous ing  
ass istance (i.e ., operat ing ass is tance, 
develop ment  ass istance and  
modern izat ion  ass istance, as  des cribed  
in  § 135. 3(a)( 1)). W ith  respect to  
sect ion  3  covered  hous ing  and  
co mmunity develop ment ass is tance, 
th is  ter m means  all e mploy ment  
opportun it ies  arising  in  c onnect ion .  
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with  s ect ion  3 covered  p ro jects  (as  de- s cribed  in  §  
135.3 (a)(2)),  includ ing  manage ment  and  
ad min ist rat ive jobs connected  with  the s ect ion  3  
covered  p ro ject . Manage ment  and  ad min ist rat ive  
jobs  include arch itectu ral, eng ineering  o r related  
p rofess ional serv ices  requ ired  to p repare p lans,  
d rawings , s pecificat ions, o r work write-ups; and  
jobs d irect ly related  to  ad min is t rat ive s upport  o f  
these act iv it ies , e.g ., const ruct ion  manager,  
relocat ion specialist ,  payroll  clerk, etc. 

Housing authority (HA) means, collectively, 
public housing agency and Indian  hous ing  
authority . 

Housing  and  community development  assistance  
means  any  financial ass istance p rov ided  o r  
other wis e made avail- ab le th rough  a HUD hous ing  
o r co m- munity  develop ment  p rogra m th rough  any  
g rant , loan , loan guarantee, cooperat ive agree ment,  
o r cont ract , and  includes  co mmunity  develop ment  
funds  in the fo r m of co mmunity develop ment b lock  
g rants , and  loans  guaran teed under s ect ion  108 o f  
the Hous ing  and  Co mmunity  Development  Act  o f  
1974, as a mended . Hous ing  and  co mmunity  
develop ment  ass is tance does  not  include financial  
ass istance p rov ided  th rough  a cont ract  o f insurance  
or guaranty . 

Housing  development  means  low-in - co me  
hous ing owned , developed , o r operated by pub lic  
hous ing agencies o r Ind ian hous ing authorit ies in  
accordance with  HUD’s  pub lic and  Ind ian  hous ing  
program regulat ions codified in 24 CFR Chapter IX. 

HUD Youthbu ild  programs mean  pro- g ra ms  that  
receive ass istance under subt it le  D of Tit le  I V of the 
Nat ional Affordab le Hous ing  Act , as  amended  by  
the Hous ing  and  Co m munity  Develop ment  Act  o f  
1992 ( 42  U.S. C.  12899), and  p rov ide d isadvantaged  
youth w ith opportun it ies  fo r e mploy ment,  
educat ion, leaders h ip develop ment , and t rain ing in  
the const ruct ion  o r rehab ilitat ion  o f hous ing  fo r  
ho meless  ind iv iduals  and  me mbers  o f low - and  very  
low-incom e families . 

Ind ian  t ribes s hall have the mean ing  g iven  th is  
term in 24 CFR part 571. 

JTPA means  the Job  Train ing  Partnersh ip Act  (29  
U.S.C. 1579(a)). 

Low-income person. See the defin it ion  o f  
‘‘section 3 resident ’ ’ in this     section. 
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Metropoli tan  area  means  a 
metropo litan  stat ist ical area (MSA), as  
estab lis hed  by  the Off ice o f  
Managem ent and Budget. 

Neighborhood area means : 
(1) For HUD hous ing  p rogra ms, a 

geo- g raph ical locat ion  with in  the 
ju ris d ict ion  o f a  un it  o f general local  
government  (but  not  the en t ire 
ju ris d ict ion) des ignated  in  o rd inances , 
o r other local docu ments as  a 
neighborhood , v illage, o r s imilar  
geograph ical designat ion . 

(2) For HUD co m munity  
develop ment  p rogra ms, s ee the 
defin it ion, if p ro- v ided , in the 
regu lat ions fo r the app licab le 
co mmunity  develop ment  p ro- g ra m, o r  
the defin it ion fo r th is ter m in  24 CFR 
570.204(c)(1). 

New hires mean  fu ll-t ime e mp loyees  
fo r per manent , te mporary  o r s eas onal  
employm ent opportun it ies . 

Nonmetropolitan  county means  any  
county  outs ide o f a  metropo litan  area. 
Other HUD programs means  HUD 
progra ms , o ther than  HUD public  and  
Ind ian  hous ing  p rogra ms , that  p rov ide 
hous ing and  co mmunity develop ment  
ass istance fo r ‘‘s ect ion  3 covered  
projects,’’ as defined in this section. 

Public housing residen t has  the 
mean ing g iven  th is ter m in  24 CF R 
part  963. Recip ient  means  any  en t ity  
which  receives  s ect ion  3 covered  
ass istance, d irect ly  fro m HUD or fro m  
another recip ient and includes , but  is  
no t  limited  to , any  State, un it  o f local  
government , PHA, I HA, Ind ian  t ribe, 
o r other pub lic body , pub lic o r p rivate 
nonprofit  o rgan izat ion , p rivate agency  
o r inst itut ion , mortgagor, developer, 
limited  d iv idend  s pons or, bu ilder, 
p roperty  manager, co mmunity hous ing  
develop ment  o rgan izat ion, res iden t  
manage ment  corporat ion , res iden t  
council, o r cooperat ive associat ion . 
Recip ien t  als o  includes  any  s uccess or, 
ass ignee o r t rans feree o f any  such  
en t ity , but  does  not  include any  
u lt imate beneficiary under the HUD 
progra m to  which  s ect ion  3 app lies  and  
does not include con-tractors. 

Section  3  means  sect ion  3 o f the 
Hous ing and Urban  Develop ment  Act  o f 
1968, as amended (12 U.S.C. 1701u). 

Section  3  business concern  means  a 
bus iness concern , as defined in  th is  
section— 

(1) That is 51 percent or more owned by section 
3residents; or 
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(2) W hos e per manent , fu ll-t ime e mployees  
include pers ons , at  least  30 per- cent  o f who m 
are current ly  s ect ion  3 res iden ts, o r with in  
th ree years  o f the date o f firs t  e mploy ment  
with the business concern 
were section 3 residents; or 

(3) That  p rov ides  ev idence o f a co mmit ment to  
subcon tract in  e xcess  o f 25 percent  o f the  
do llar award  o f all s ub- cont racts to  be  
awarded  to  bus iness  concerns  that  meet  the  
qualificat ions  s et fo rth  in paragraphs  (1) o r (2 )  
in  th is defin it ion o f ‘‘s ect ion  3 bus iness  
concern .’’ 

Section  3  clause means  the cont ract  p rov is ions  set  
forth in § 135.38. 

Section  3  covered  act ivity means  any act iv ity  
which  is  funded  by  s ect ion  3 covered  ass istance  
public and Indian housing assistance. 

Section 3 covered assistance means :  
(1) Pub lic and Ind ian  hous ing develop ment  
ass istance p rov ided  purs uan t  to  sect ion  5 o f the 1937  
Act; 
(2) Public and Ind ian hous ing operat ing  ass istance  

provided pursuant to section 9 of the 1937 Act; 
(3) Public and  Ind ian  hous ing  modern izat ion  

assistance p rov ided  pursuant to sect ion 14 o f the  
1937  Act; 

(4) Ass istance p rov ided  under any  HU D hous ing  
o r community  develop ment  p rogra m that  is  
expended for work arising in connect ion with : 

(i) Hous ing  rehab ilitat ion  (includ ing  reduct ion  
and  abate ment  o f lead-based  paint  hazards , but  
exc lud ing  rout ine main tenance, repair and  
replacem ent); 

(ii) Housing construct ion ; or 
(iii) Other pub lic const ruct ion  p ro ject  

(which  includes  other bu ild ings  o r  
improvem ents, regard less of owner- ship). 

   Section 3 covered  contract means  a cont ract  o r  
subcon tract  (includ ing  a p rofess ional s erv ice  
cont ract ) awarded  by  a recip ien t  o r cont racto r fo r  
work generated  by  the e xpenditu re o f s ect ion  3  
covered  ass is tance, o r fo r work aris ing in  connect ion  
with  a s ect ion  3 covered  p ro ject. ‘‘Sect ion  3 covered  
con- t racts ’’ do no t include cont racts awarded under  
HUD’s  p rocure ment  p rogra m, which  are governed  
by  the Federal Acquis it ion  Regulat ion  Syste m (s ee  
48 CF R, Chapter 1). ‘‘Sect ion 3 covered  cont racts ’’  
als o  do  no t  include con- t racts  fo r the purchas e o f  
supplies and 
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materials . However, whenever a 
contract for materials includes the 
installat ion of the materials , the 
contract constitutes a section 3 covered 
con- tract. For example, a contract for 
the purchase and installat ion of a 
furnace would be a section 3 covered 
contract because the contract is for 
work (i.e., the installat ion of the 
furnace) and thus is covered by section 
3. 

Section 3 covered project means the 
construct ion , reconst ruct ion , 
convers ion or rehabilitat ion of housing 
(includ ing reduction and abatement of 
lead-bas ed paint hazards ), other public 
construct ion which includes buildings 
or improvements (regard less of owner- 
ship) assisted with housing or 
community developm ent assistance. 

Section  3 joint  venture. See § 135.40. 
Sect ion  3 res ident  means: (1) A  pub lic 
housing resident; or 

(2) An ind iv idual who  res ides  in  the 
metropo litan  area o r non metropo litan  
county in  which  the sect ion  3 covered  
assistance is expended , and who is: 

(i) A low-income person , as   th is   
ter m is  defined  in  s ect ion  3(b)( 2) o f the 
1937 Act (42 U.S. C. 1437a(b)( 2)).  
Sect ion  3(b)( 2) o f the 1937 Act  defines  
th is  ter m to mean  fa mil ies  (includ ing  
sing le per- sons ) whos e inco mes  do  no t  
exceed  80 per centu m of the median  
inco me fo r the area, as deter mined  by  
the Secretary , with  ad just ments  fo r 
s maller and  larger fa milies , excep t  that  
the Secretary  may  estab lis h  inco me  
ceilings  h igher o r lo wer than  80 per  
cen tu m of the median fo r the area on  
the bas is  o f the Secretary ’s find ings  
that s uch variat ions  are necess ary  
because o f p revailing  levels  o f 
const ruct ion  costs  o r unus ually  h igh  o r 
low-incom e families ; or 

(ii) A very low-income person , as  
th is  ter m is  defined in  sect ion 3(b)( 2)  
o f the 1937  Act  (42 U. S. C.  
1437a(b)(2)). Sect ion 3(b)(2) o f the 
1937 Act (42 U. S. C. 1437a(b)( 2))  
defines  th is  ter m to  mean  fa milies  
(includ ing  s ing le pers ons ) whos e 
inco mes  do  no t  e xceed  50 per centu m 
of the median  fa mily   inco me fo r the 
area, as  deter mined  by  the Secretary  
with  ad just ments  fo r s maller  and  
larger fa mil ies , e xcept  that  the 
Secretary  may  estab lish  inco me  
ceilings  h igher o r lo wer than  50 per  
cen tu m of the median fo r the area on  
the bas is   o f  the  Secretary ’s   find ings  
that 
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such  variat ions  are necess ary  becaus e o f unusually  
high or low family in- comes . 
(3) A person  s eeking  the t rain ing  and  e mploy ment  

p reference p rov ided by  s ect ion  3 bears  the  
res pons ib ility  o f p rov id ing  ev idence (if  
requested) that  the pers on  is  elig ib le fo r the  
preference. 

Section 8 assistance means assistance p rov ided  
under s ect ion  8 o f the 1937 Act  (42 U.S. C. 1437f)  
pursuant to 24 CFR part 882, subpart G. 

Service area means  the geograph ical area in  
which  the pers ons benefitt ing fro m the sect ion  3  
covered  p ro ject re- s ide. The s erv ice area s hall not  
extend  beyond  the un it  o f general local govern ment  
in  which  the sect ion  3 covered  ass is tance is  
expended . In  HUD’s  Ind ian  hous ing  p rogra ms , the  
serv ice area, fo r I HAs  estab lis hed  by  an  Ind ian  t ribe  
as  a res u lt  o f the e xercis e o f the t ribe’s   sovereign  
power, is limited to the area of tribal jurisd ict ion . 

Subcontractor means   any   ent ity  (other than  a  
person who  is  an  e mployee o f the con t racto r) which  
has  a cont ract  with a cont racto r to under- take a  
port ion  o f the cont racto r’s ob ligat ion fo r the  
perfo r mance o f wor k generated  by  the e xpenditu re  
o f s ect ion 3 covered  ass istance, o r aris ing in  
connect ion with a section 3 covered project . 

Very low-income person. See the definition of 
‘‘section 3 resident’’ in this section. 

Youthbui ld  programs. See the defin it ion  o f  
‘‘HUD Youthbu ild programs ’’ in this section . 
[59 FR 33880, June 30, 1994, as amended at    61 
FR 5206, Feb. 9,  1996] 
 
§ 135.7   Delegation of authority. 

Excep t as  may  be otherwis e p rov ided  in th is part ,  
the funct ions  and  res pons ib ilit ies  o f the Secretary  
under s ect ion  3, and  des cribed  in  th is  part , are  
delegated  to the Ass istant  Secretary  fo r Fair  
Hous ing  and  Equal Opportun ity. The Ass is tant  
Secretary  is  fu rther authorized  to redelegate  
funct ions  and  res pons ib ilit ies  to  o ther e mployees  o f  
HUD; provided  however, that  the authority  to  issue  
ru les and  regu lat ions  under th is  part , which  
au thority  is delegated  to  the Ass istant  Secretary ,   
may 

24 CFR Subtitle B, Ch. I (4–1–03  Edition) 

not be redelegated by the Assistant 
Secretary . 

 

§ 135.9  Requirements applicable  to HUD NOFAs for 
section 3 covered programs. 

(a)  Certification of compliance with  part 
135. All notices of funding availab ility 
(NOF As ) issued by HUD that 
announce the availab i lity of funding 
covered by section 3 shall include a 
provis ion in the NOFA that notifies 
applicants that section  3  and  the  
regulat ions  in part 

135 are applicab le to funding awards 
made under the NOFA. Additionally 
the NOFA shall require as an 
applicat ion submiss ion requirem ent 
(which may be specified in the NOFA 
or applicat ion kit) a certificat ion by the 
applicant that the applicant will comply 
with the regulat ions in part 135. (For 
PHAs, this requirement will be met 
where a PHA Resolut ion in Support of 
the Applicat ion is submit ted .) With 
respect to applicat ion evaluat ion , HUD 
will accept an applicant ’s certificat ion 
unless there is evidence substantially 
challeng ing  the certificat ion . 

(b)  Statement of purpose in NOFAs. 
(1) For compet it ively awarded 
assistance in which the grants are for 
activit ies admin istered by an HA, and 
those activit ies are anticipated to 
generate significant train ing , 
employm ent or contract ing 
opportun it ies , the NOFA must include 
a statement that one of the purposes of 
the assistance is to give to the greatest 
extent feasib le, and consistent with 
exist ing Federal,  State  and local laws 
and regulat ions , job training , 
employm ent, contract ing and other 
economic opportun it ies to section 3 
residents and section 3 business 
concerns .  
(2) For compet it ively awarded 
assistance involv ing housing 
rehabil itat ion , construct ion or other 
public construct ion , where the amount 
awarded to the applicant may exceed 
$200,000, the NOFA must include a 
statement that one of the purposes of 
the assistance is to give, to the greatest 
extent feasib le, and consistent with 
exist ing Federal, State and local laws 
and regulat ions , job training , 
employm ent, contract ing and other 
economic opportun it ies to section 3 
residents and section 3 business 
concerns . 
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(c) Section 3 as NOFA evaluation criteria .  
Where not otherwis e precluded by statute, in the 
evaluat ion of applicat ions for the award of assistance, 
considerat ion shall be given to the extent to which an 
applicant has demonst rated that it will train and employ 
section 3 residents and contract with section 3 business 
concerns for economic opportun it ies generated in 
connect ion with the assisted project or activity . The 
evaluat ion criteria to be utilized , and the rating points to 
be as- signed, will be specified in the NOFA. 

 
§ 135.11 Other laws governing  train- ing, employment, and 
contracting. 

 Other laws and requirements that are applicab le or may 
be applicab le to the economic opportun it ies generated 
from the expend itu re of section 3 covered assistance 
include, but are not necessarily limited to those listed in 
this section. 

(a) Procurement standards for States and local 
governments (24 CFR 85.36)—(1) General . Nothing in this 
part 135 pre- scribes specific methods of procurem ent. 
However, neither section 3 nor the requirem ents of this 
part 135 supersede the general requirem ent of 24 CFR 
85.36(c) that all procurem ent trans- actions be conducted 
in a compet it ive manner. Consistent with 24 CFR 
85.36(c)( 2), section 3 is a Federal statute that express ly 
encourages , to the maximum extent feasib le, a geograph ic 
preference in the evaluat ion of bids or proposals . 

(2) Flexible Subsidy Program. Multi- family project 
mortgagors in the Flexib le Subsidy Program are not 
required to utilize the methods of procurem ent in 24 CFR 
85.36(d), and are not per- mitted to utilize methods of 
procurem ent that would result in their award of a contract 
to a business  concern  that submits a bid higher than the 
lowest responsive bid. A mult i fam ily project mortgagor, 
however, must ensure that, to the greatest exten t feasible, 
the procurem ent practices it selects provide preference to 
section 3 business concerns . 

(b ) Procurement standards for other recipients (OMB  
Circular No. A–110). Nothing in this part prescribes 
specific methods of procurement for grants and other  
agreements  with  institut ions of 

§ 135.11 

higher education, hospitals, and other 
nonprofit organizat ions . Consisten t with the 
requirem ents set forth  in  OMB Circu lar No. 
A–110 , section 3 is a Federal statute that 
express ly encourages a geograph ic 
preference in the evaluat ion of bids or 
proposals . 

(a)  Federal  labor standards provisions.  
Certain  const ruct ion  cont racts  are s ub ject  to  
co mpl iance with  the requ ire ment  to  pay  
p revailing  wages  deter- mined    under    
Davis -Bacon   Act    (40 
U.S.C. 276a—276a–7) and implement ing 
U.S. Department of Labor  regulations  in 29 
CFR part 5. Additionally, certain HUD-assisted 
rehabilitat ion and maintenance activities on 
public and Indian housing developments are 
subject to compliance with  the  requirement  to  
pay prevailing wage rates, as deter- mined or 
adopted by HUD, to laborers and mechan ics 
employed in this work. Apprentices and 
trainees may be utilized on this work only to 
the extent permitted under either Department of 
Labor regulations at 29 CFR part 5 or  for work 
subject to HUD-determ ined prevailing wage 
rates,  HUD  policies and guidelines . These 
requirements include adherence to the wage 
rates and ratios of apprentices or trainees to 
journeymen set out in ‘‘approved 
apprenticesh ip  and  training  programs,’’ as 
described in paragraph (d) of this section. 

(b)  Approved apprenticeship and t rainee 
programs. Certain  apprent icesh ip  and  t rainee  
p rogra ms have been approved by various  
Federal agencies . Approved  apprent icesh ip  
and  t rainee p rogra ms  include: an  
apprent icesh ip  p rogra m approved  by  the  
Bureau  o f Apprent ices h ip  and  Train ing  o f the  
Depart ment  o f Labor, o r a  State  
Apprent ices h ip  Agency , o r an  on-the-job  
train ing p rogra m approved  by  the Bureau  o f  
Apprent ice- sh ip  and Train ing , in accordance  
with  the regu lat ions  at  29 CF R part  5;  o r a  
train ing p rogra m approved  by  HUD in  
accordance w ith  HUD po licies  and  
gu idelines , as  app licab le. Part icipat ion  in  an  
approved  appren t ices h ip  p rogram does  not ,  
in and  o f its elf, de mons t rate compl iance with  
the regulat ions of this part. 

(c) Compliance with  Executive Order  
11246. Certain con tracto rs covered  by  th is part  
are  sub ject  to  compliance  with Execut ive  
Order 11246, as amended 
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by Execu t ive Order 12086 , and the Departm ent of 
Labor regulat ions issued pursuant thereto (41 CFR 
chapter 60) which provide that no person shall be 
discrim inated against on the basis of race, color, relig ion , 
sex, or national origin in all phases of employm ent during 
the perform ance of Federal or Federal ly assisted 
construct ion  contracts . 
 

Subpart B—Economic Opportunities for Section 
3 Residents and Section 3 Business Concerns 

§ 135.30 Numerical goals for meeting the greatest extent 
feasible requirement. 

(a)  General . (1) Recip ients and covered contracto r  
may  de mons t rate co mpliance with  the ‘‘g reatest  e xten t  
feas ib le’’ requ ire ment  o f s ect ion  3 by  meet ing  the 
nu merical goals  s et  fo rth  in  th is  sect ion  fo r p rov id ing  
train ing, e mploy ment , and  cont ract ing  opportun it ies  to  
section 3 residents and section 3 business concerns . 
(2) The goals established in this section apply to the 
en t ire a mount o f s ect ion  3 covered  ass istance awarded  to  
a recip ient  in any  Federal Fis cal Year (F Y), co mmencing  
with the first FY following the effect ive date of  this  rule. 
(3) For recip ien ts that do not engage in train ing , or 
h iring, but  award  con- t racts  to  cont racto rs  that  wil l  
engage  in  t rain ing , h iring , and  s ubcontract ing , recip ien ts  
must  ensure that , to  the g reatest  e xtent  feas ib le, 
cont racto rs  will p rov ide t rain ing , e mploy ment , and  
cont ract ing  opportun it ies  to  s ect ion  3 res idents  and  
section 3 business concerns . 
(4) The numerical goals established in this section 
represent min im um numer ical targets. 
b. Tra in ing  and  employment. The nu merical goals  set  fo rth  
in  paragraph  (b ) o f th is  s ect ion app ly  to  ne w h ires . The 
nu merical goals  reflect  the aggregate h ires . Ef fo rts  to  
e mploy  s ect ion  3 res idents , to  the g reatest  e xtent  feas ib le, 
should be made at all job levels. 
(1) Numerical goals for section 3 covered public and 
Indian  housing  programs. Recip ien ts of s ect ion  3 covered  
pub lic and Ind ian hous ing  ass istance (as  des cribed in   §  
135.5)   and   their   contractors and 

24 CFR Subtitle B, Ch. I (4–1–03  Edition) 
subcontracto rs may demonst rate compliance 
with this part by committ ing  to employ 
section 3 residents as: 

(i) 10 percent o f the aggregate nu mber o f 
ne w h ires fo r the one year period  beg inn ing  
in FY 1995; 

(ii) 20 percent  o f the aggregate nu mber o f  
ne w h ires fo r the one period  beg inn ing in  F Y 
1996; 

(iii) 30 percent  o f the aggregate nu mber o f 
ne w h ires  fo r one year period  be- g inn ing  in  
FY 1997 and continu ing thereafter. 
(2) Numerica l goals for other HUD pro-  

grams 
covered  by section 3 . (i) Recip ien ts  o f s ect ion  
3 covered  hous ing  ass istance p rov ided  under 
other HUD programs , and  their con t racto rs  
and  subcontracto rs  (un less  the cont ract  o r 
sub- con t ract awards  do  not  meet  the 
th resho ld  specified  in  §  135.3 (a)(3)) may  
de monst rate co mpl iance with  th is  part  by  
co mmit t ing to e mploy  s ect ion  3 res idents  as  
10  percen t  o f the aggregate nu mber o f new  
h ires  fo r each  year over the durat ion  o f the 
section 3 project; 

(ii) W here a manag ing general partner o r 
manage ment  agent  is  affiliated , in  a g iven  
metropo litan  area, with  recip ien ts o f s ect ion  
3 covered hous ing ass istance, fo r an  
aggregate o f 500 o r more un its in  any fiscal 
year, the man- ag ing  partner o r manage ment  
agent  may  de monst rate co mpliance with  th is  
part  by  co mmit t ing  to  e mploy  s ect ion     3 
residents as: 

(A) 10 percent  o f the aggregate nu mber o f 
ne w h ires  fo r the one year period  beg inn ing  
in FY 1995; 

(B) 20 percent  o f the aggregate nu mber o f 
ne w h ires  fo r the one year period  beg inn ing  
in FY 1996; 

(C) 30 percent  o f the aggregate nu mber o f  
ne w h ires  fo r the one year period  beg inn ing  
in FY 1997 , and continu ing thereafter. 

(3) Recip ients of section 3 covered 
co mmunity  develop ment  ass istance, and  
their cont racto rs  and  subcontracto rs  (un less  
the con t ract o r s ub- con t ract awards  do  not  
meet  the th resho ld s pecified  in §  
135.3 (a)(3)) may  de monst rate co mpliance 
with  the requ ire ments  o f th is  part  by  
co mmit t ing to  e mploy  s ect ion  3 res idents  
as: 
(i) 10 percen t o f the aggregate nu mber o f 
ne w h ires fo r the one year period  
beginn ing in FY 1995; 



Rv1 11.2017 
 

25 | P a g e  

  

Office of Asst. Secy., Equal Opportunity, HUD 

(ii)  20 percent of the aggregate number of new 
hires for the one year period beginn ing in FY 1996; and 
(iii)  30 percent of the aggregate number of new  
h ires  fo r the one year period beg inn ing in  F Y 1997 and  
continu ing thereafter. 
(c)  Contracts. Nu merical  goals  s et  fo rth  in  paragraph  (c) 
o f th is s ect ion  app ly to  con t racts  awarded  in  connect ion  
with  all s ect ion  3 covered  p ro jects  and  s ect ion  3 covered  
act iv it ies . Each  recip ient  and  con t racto r and  s ubcontracto r 
(un less  the cont ract  o r s ub- cont ract awards do no t meet  
the th res ho ld  s pecified  in §  135.3(a)( 3)) may  de monst rate 
co mpl iance with  the requ ire ments  o f th is  part  by  
committ ing to award to section 3 business concerns : 

(1) At least 10 percent of the total dollar amount of  
all s ect ion  3 covered  cont racts  fo r bu ild ing  t rades  wor k  
fo r main tenance, repair, modern izat ion  o r develop ment  o f 
pub lic o r Ind ian  hous ing , o r fo r bu ild ing  t rades  wor k  
aris ing in connect ion with  hous ing rehab ilitat ion , hous ing  
construct ion and other public construct ion; and 
(2) At least three (3) percent of the total dollar amount of 
all other section 3 covered contracts . 
(d)  Safe harbor and compliance determinations. 
(1) In the absence of evidence to the contrary , a  
recip ien t that meets the min im um numerical goals set 
forth in this section will be considered to have compl ied 
with the section 3 preference requirements . 
(2) In evaluat ing compliance under subpart D of this part, 
a recip ient that has not met the numerical goals set forth 
in this section has the burden of demons t rat ing why it was 
not feasib le to meet the numerical goals set forth  in this 
section. Such justificat ion may include impedim ents 
encountered de- spite actions taken. A recip ient or 
contracto r also can indicate other economic opportun it ies , 
such as those listed in § 135.40 , which were provided in its 
efforts to comply with section 3  and the requirem ents of 
this part. 
 
§ 135.32 Responsibilities of the recipient. 
  Each recip ien t has the responsib il ity to comply 
with  s ect ion  3 in  its  own operat ions , and  ens ure 
compliance in  the 

§ 135.32 

operat ions of its contracto rs and sub- 
contracto rs . This responsib ility includes but 
may not be necessarily limited to: 

(a)  I mple ment ing  p rocedures  de- s igned  
to not ify s ect ion 3 res iden ts about  t rain ing  
and  e mploy ment  opportun it ies  generated  by  
sect ion  3 covered  ass istance and s ect ion  3  
bus iness  concerns  abou t con t ract ing  
opportun it ies  generated  by  sect ion  3 covered  
assistance; 

(b)  Notify ing po tent ial con t racto rs  fo r 
sect ion  3 covered  p ro jects  o f the  
requ ire ments  o f th is  part , and  incorporat ing  
the s ect ion  3 clause s et  fo rth in  § 135. 38 in  
all solicitat ions and con- tracts. 

(c) Facilitat ing  the t rain ing  and  
e mploy ment o f s ect ion 3 res iden ts and  the  
award  o f con t racts  to  s ect ion  3 bus iness  
concerns  by  undertaking  act iv it ies  s uch  as  
des cribed  in  the Appendix to  th is  part, as  
appropriate, to  reach the goals s et  fo rth in  §  
135.30. Recip ien ts , at  their own d is cret ion ,  
may  estab lis h reas onab le nu merical goals fo r  
the t rain ing and e mploy ment o f sect ion  3  
res idents  and  cont ract  award  to  s ect ion  3  
bus iness  concerns  that  e xceed  those specified  
in § 135.30; 

(d)  Ass ist ing  and  act ively  cooperat ing  
with  the Ass istan t  Secretary  in  obtain ing  the  
co mpl iance o f cont racto rs  and  s ubcontracto rs  
with  the requ ire ments  o f th is  part , and  
refrain ing  fro m en tering  into  any  cont ract  
with  any con t racto r where the recip ient  has  
no t ice o r knowledge that  the con- t racto r has  
been  found  in v io lat ion  o f the regu lat ions in  
24 CFR part 135. 

(e)  Docu ment ing  act ions taken  to  co mply  
with  the requ ire ments  o f th is part , the res u lts  
of actions taken and impedim ents , if any. 

(f) A State o r county  which  d ist ributes  
funds  fo r s ect ion  3 covered  ass istance to  
un its  o f local govern ments , to  the g reatest  
extent  feas ib le, must  at - te mpt  to  reach  the  
nu merical goals  s et  fo rth  in 135. 30 regard less  
o f the nu mber o f local governments  receiv ing  
funds  fro m the s ect ion  3 covered  ass istance  
which  meet the th res ho lds fo r app licab ility  
set  fo rth  at  135.3. The State o r county must  
in fo r m un its  o f local govern ment  to  who m 
funds  are d ist ributed  o f the requ ire ments  o f  
this part;  assist 
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local governments and their contracto rs in meet ing the 
requirem ents and objectives of this part; and monito r the 
perform ance of local governm ents with respect to the 
object ives and requirem ents of this part. 

 

§ 135.34 Preference for section 3 residents in training and 
employment opportunities. 

(a)  Order of providing preference. Recip ients ,  
cont racto rs  and  subcontracto rs  shall d irect  their effo rts  to  
p ro- v ide, to  the g reatest  e xtent  feas ib le, t rain ing  and  
e mploy ment opportun it ies  generated fro m the 
expenditu re o f s ect ion  3 covered  ass istance to  sect ion  3  
res idents  in  the o rder o f p rio rity  p ro- v ided  in  paragraph  
(a) of this section. 
(1) Public and Indian housing pro- grams. In public and 
Ind ian  hous ing  p rogra ms , effo rts  s hall be d irected  to  
p rov ide t rain ing and  e mploy ment  opportun it ies  to  
section 3 residents in the following order of priority : 
(i) Residen ts of the housing developm ent or 
develop ments  fo r which  the s ect ion  3 covered  ass is tance 
is ex- pended (category 1 residents ); 
(ii) Residen ts of other housing developm ents managed by 
the HA that  is e x- pend ing  the s ect ion  3 covered  hous ing  
assistance (category 2 residen ts ); 
(iii) Participants in HUD Youthbu ild programs being 
carried out  in  the metropo litan area (o r non metropo litan  
county) in which  the s ect ion  3 covered ass is tance is  
expended (category 3 residents ); 
(iv) Other section 3 residents. 
(2)  Housing and community 
development  programs. In  hous ing  and  community  
develop ment progra ms, p rio rity cons iderat ion  shall be 
given, where feasible,  to: 
(i) Section 3 residents residing in the service area or 
neighborhood  in  which  the s ect ion  3 covered  p ro ject  is  
located  (co llect ively , referred  to  as  category  1 res idents );  
and 
(ii) Participan ts in HUD Youthbu ild programs  (category  2 
residents). 
(iii) Where the s ect ion 3 p ro ject  is assisted under the 
Stewart 
B. McKinney Homeless Assistance Act  (42 U.S.C.  11301  
et seq .), ho meless persons  res id ing in  the serv ice area o r 
neighborhood in which  the section  3 covered  project  is 
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located shall be given the highest priority; 

(iv) Other section 3  residents. 
(3) Recip ien ts  o f hous ing  ass istance 

p rogra ms ad min istered by  the Ass ist - ant  
Secretary fo r Hous ing may , at their o wn  
d is cret ion , p rov ide p reference to  res idents  o f  
the hous ing develop ment  receiv ing  the  
sect ion  3  covered  ass is tance with in  the  
serv ice area o r neighborhood  where the  
section 3 covered project is located . 

(4) Recip ien ts  o f co mmunity  development  
p rogra ms may , at  their own d is cret ion ,  
p rov ide p rio rity   to   recip ien ts  o f govern ment  
ass istance fo r hous ing , includ ing  recip ients  
o f cert ificates  o r vouchers  under the Sect ion  
8 hous ing  ass istance p rogra m, with in  the  
serv ice area o r neighborhood  where the  
section 3 covered project is located. 

(b)  Eligibility  for  preference.  A section 
3 resident seeking the preference in train ing 
and employm ent provided by this part shall 
certify , or submit evidence to the recip ient 
contracto r or subcontracto r, if requested , that 
the person is a section 3 resident , as de- fined 
in § 135.5 . (An example of evidence of 
eligib ility for the preference is evidence of 
receip t of public assistance, or evidence of 
participat ion in a public assistance program .) 

(c) Elig ibility  for employment. Noth ing  in  
th is  part  s hall be const rued  to  re- qu ire the  
e mploy ment  o f a  s ect ion  3  res ident  who  does  
no t  meet  the qualificat ions  o f the pos it ion  to  
be  filled . 

 
§ 135.36 Preference for section 3 business concerns in contracting 
opportunities. 

(a)  Order o f providing  preference.  
Recip ien ts , con t racto rs  and  s ubcontracto rs  
shall d irect  their effo rts  to  award  s ect ion  3  
covered  cont racts , to  the g reatest  extent  
feas ib le, to  sect ion  3 bus iness  concerns  in  the  
o rder o f p rio rity  p rov ided  in paragraph  (a) o f  
this section. 

(1) Public and  Ind ian  housing  pro- 
grams. In  pub lic and Ind ian  hous ing  
p rogra ms , effo rts  shall be d irected  to  award  
cont racts  to  s ect ion  3 bus iness  concerns  in  
the following order of priority : 

(i) Bus iness concerns  that are 51 per- cent  
o r more owned by res idents o f the hous ing   
developm ent  or developm ents 
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for which the section 3 covered assistance is expended , or 
whose full-t ime, permanent workforce includes 30 per- cent 
of these persons as employees (category  1 businesses); 
(ii) Business concerns that are 51 per- cent or more owned 
by residents of other housing developments or 
developments managed by the HA that is ex- pending 
the section 3 covered assistance, or whose full-time, 
permanent workforce includes 30 percent of these 
persons as employees (category 2 businesses); or 

(iii) HUD Youthbu ild programs being 
carried out in the metropo litan  area (or 
nonmetropo litan county) in which the section 3 
covered assistance is ex- pended (category 3 
businesses ). 

(iv) Business concerns that are 51 percent 
or more owned by section 3 residents , or whose 
permanen t, full- time workforce includes no less than 
30 percent section 3 residents (category 4 businesses ), 
or that subcontract in excess of 25 percent of the total 
amount of subcontracts to business concerns 
identified in paragraphs (a)(1)(i ) and (a)(1)(i i) of this 
section. 

(2) Housing and community development 
programs. In housing and community development 
programs, priority considerat ion shall be given, where 
feasible,  to: 

(i) Section 3 business concerns that 
provide economic opportun it ies for section 3 residents in 
the service area or neighborhood in which the section 3 
covered project is located (category 1 businesses); and 

(ii) Applicants (as this term is de- fined in 
42 U.S.C. 12899) selected to carry out HUD Youthbu ild 
programs (category  2 businesses); 

(iii) Other section 3 business concerns. 
(b)  Eligibility for preference. A business 

concern seeking to qualify for a  section 
3 contract ing preference shall  certify or submit evidence, 
if requested , that the business concern is a section 3 
business concern as defined in § 135.5. 

(c) Ability to complete contract. A section 
3 business concern seeking a contract or a subcontract 
shall submit evidence to the recip ient , contracto r, or 
subcontracto r (as applicab le), if re- quested, sufficient to 
demonst rate to the satisfact ion of the party   award ing 
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the contract that the business concern is 
responsib le and has the ability to perfo rm 
successfu lly under the terms and conditions 
of the proposed con- tract. (The ability to 
perform success- fully under the terms and 
condit ions of the proposed contract is 
required of all contracto rs and subcontracto rs 
subject to the procurem ent standards of 24 
CFR 85.36 (see 24 CFR 85.36(b)(8)).) This 

regulat ion requires considerat ion of, among 
other factors , the potential contracto r’s 
record in comply ing with public policy 
requirem ents . Section 3 compliance is a 
matter properly considered as part of this 
determinat ion . 

§ 135.38   Section 3 clause. 

All section 3 covered contracts shall 
include the following clause  (referred to as 
the section 3 clause): 

A. The wor k to  be perfo r med  under th is  
cont ract  is  sub ject  to  the requ ire ments o f  
sect ion  3  o f the Hous ing  and  Urban  
Develop ment Act o f 1968, as  a mended , 12  
U.S. C. 1701u  (s ect ion  3). The purpos e o f  
sect ion  3 is  to ensure that e mploy ment and  
other econo mic opportun it ies generated by  
HUD ass istance o r HUD-ass is ted  p ro jects  
covered  by  s ect ion  3, shall, to  the g reatest  
extent  feas ib le, be d irected  to  low- and very  
low-inco me persons , part icu larly  pers ons  
who  are recip ients  o f HUD ass istance fo r  
housing. 

B. The part ies  to  th is  con t ract  agree to  
co mply  w ith HUD’s  regu lat ions in  24 CF R 
part  135, which  imp le ment  s ect ion  3. As  
ev idenced  by their e xecut ion o f th is cont ract ,  
the part ies  to  th is  cont ract  cert ify  that  they  
are under no  cont ractual o r other impediment  
that  would  p revent  the m fro m co m- p ly ing  
with the part 135 regulat ions . 

C. The con tracto r agrees to  send to  each  
labor o rgan izat ion  o r repres en tat ive o f  
workers  with  which  the cont racto r has  a  
co llect ive bargain ing  agree ment  o r o ther  
under- stand ing , if any , a not ice adv is ing  the  
labor o rgan izat ion  o r wor kers ’ repres en tat ive  
o f the cont racto r’s  co mmit ments  under th is  
sect ion  3 claus e, and  wil l post cop ies o f the  
no t ice in  cons p icuous  p laces  at  the work s ite  
where bo th  e mployees  and  app licants fo r  
train ing and  e mploy ment  pos it ions  can  s ee  
the not ice. The no t ice s hall des cribe the  
sect ion  3  p reference, s hall s et  fo rth  min imu m  
nu mber and  job  t it les  s ub ject  to  h ire, avail-  
ab ility  o f apprent ices h ip  and  t rain ing  
pos it ions , the qualificat ions fo r each;  and  the  
na me and  locat ion  o f the pers on(s ) taking  
app licat ions  fo r each  o f the pos it ions ;  and  
the anticipated date the work shall begin. 

D. The contracto r agrees  to  include th is  
sect ion  3 claus e in  every  s ubcontract  sub ject  
to  compliance  with  regulat ions  in  24 CFR 
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part  135, and  agrees  to  take appropriate 
act ion , as  p rov ided  in  an  app licab le p rov is ion   
o f the s ubcontract o r in  th is  sect ion  3 clause, 
upon  a find ing  that  the s ubcontracto r is  in  
violat ion of the regulat ions in 24 CFR     part 
135. The con t racto r wil l no t subcon tract  with  
any  s ubcontracto r where the con t racto r has  
no t ice o r knowledge that the subcontracto r 
has  been  found  in  v io lat ion  o f the regu lat ions  
in 24 CFR part 135. 

E.  The cont racto r w ill cert ify  that  any  
vacant e mploy ment  pos it ions , includ ing  
train ing  pos it ions , that  are filled  (1) after the 
con- t racto r is s elected but  before the 
cont ract  is  e xecu ted , and  (2) with  persons  
other than thos e to  who m the regu lat ions o f 
24  CF R part 135 requ ire e mploy ment  
opportun it ies  to  be d irected, were not  fil led  
to  circu mvent the cont racto r’s  ob ligat ions  
under 24 CFR part 135. 

F. Nonco mpliance w ith HUD’s  regu lat ions  
in 24 CF R part 135 may  res u lt  in s anct ions , 
ter minat ion o f th is cont ract  fo r defau lt , and  
debar ment  o r sus pens ion  fro m fu tu re HUD 
assisted contracts. 

G. W ith res pect  to work perfo r med  in  
connect ion  with s ect ion 3 covered Ind ian  
hous ing ass istance, sect ion  7(b) o f the Ind ian  
Self- Deter minat ion  and  Educat ion  Ass istance 
Act  (25 U. S. C. 450e) als o  app lies  to  the work  
to  be perfo r med  under th is cont ract . Sect ion  
7(b) requ ires that  to  the g reatest  ex- tent  
feas ib le (i) p reference and  opportun it ies fo r 
train ing and  e mploy ment  shall be g iven to  
Ind ians , and (ii) p reference in  the award  o f  
cont racts  and  subcontracts  s hall be g iven  to  
Ind ian  o rgan izat ions  and  Ind ian-owned  
Econo mic Enterpris es . Part ies  to  th is  cont ract  
that are s ub ject to the p rov is ions  o f s ect ion    
3 and  s ect ion  7(b) agree to  co mply  with  
sect ion  3 to  the ma ximu m e xtent  feas ib le, but  
no t in  derogat ion  o f co mpliance with  s ect ion  
7(b). 

 
§ 135.40 Providing other economic opportunities. 

(a)  General . In  accordance with  the 
find ings  o f the Congress , as s tated  in  s ect ion  
3, that  other econo mic opportun it ies  o ffer an  
effect ive means  o f e mpowering  lo w-inco me  
persons , a  recip ien t  is  encouraged  to  
undertake effo rts  to  p rov ide to  low-inco me  
persons  econo mic opportun it ies  other than  
train ing, e mploy ment , and con t ract awards , 
in  connect ion  with  s ect ion  3 covered  
assistance. 

(b)  Other training and employment related  
opportunities. Other economic opportun it ies   to   
train  and  employ section 
3 residents include, but need not be limited 
to, use of ‘‘upward mobility ’’, ‘‘bridge’’ and 
trainee positions to fill vacancies; hiring 
section 3 residents  in 
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management and maintenance positions 
within other housing developm ents; and 
hiring section 3 residen ts in part-tim e 
positions . 

(c) Other business related  econo mic 
opportuni ties. (l) A  recip ient  o r cont racto r 
may  prov ide econo mic opportun it ies  to  
estab lis h, stab ilize o r e xpand  s ect ion  3  
bus iness  concerns , includ ing  
microenterp ris es . Such opportun it ies  include, 
bu t are no t  limited  to  the fo r mat ion  o f s ect ion  
3 jo in t  ventures, financial s up- port  fo r 
affiliat ing  w ith  franch is e develop ment , us e o f 
labor on ly  con t racts  fo r bu ild ing  t rades , 
purchase o f sup- p lies  and  materials  fro m 
hous ing  au thority  res ident -owned  bus iness es , 
purchase o f materials  and  s upp lies  fro m P HA  
res ident -owned  bus inesses  and  us e o f 
p rocedures  under 24 CF R part 963 regard ing  
HA contracts  to  HA res ident - owned  
bus iness es . A  recip ien t o r con- t racto r may  
e mploy  these methods  d irect ly  o r may  
prov ide incent ives  to  non-sect ion  3  
bus iness es to ut ilize s uch methods  to p rov ide 
other econo mic opportun it ies  to  lo w-inco me  
persons. 

(2) A section  3  joint  venture means  an  
associat ion  o f bus iness concerns , one o f  
which  qualifies  as  a s ect ion  3 bus iness  
concern , fo r med  by  written  jo int  ven tu re  
agree ment  to  engage in  and  carry  ou t  a  
specific  bus iness  venture fo r which  purpose  
the bus iness  concerns  co mbine their effo rts,  
res ources , and  s kills  fo r jo in t  p ro fit, but  not  
necess arily on a cont inu ing o r per manent  
bas is fo r conduct ing  bus iness  generally , and  
for which the section 3 business concern : 

(i) Is  res pons ib le fo r a  clearly  defined  
port ion  o f the work to  be  perfo r med  and  
ho lds  manage ment  res pons ib ilit ies  in  the  
joint venture; and 

(ii) Perfor ms  at  least  25 percent  o f the 
work and  is  cont ractually  ent it led to  
compensat ion proport ionate to its work. 

 

Subpart C [Reserved] 

Subpart D—Complaint and 
Compliance Review 

§ 135.70   General. 

(a)  Purpose. The purpos e o f th is s ub- part  
is  to  estab lish  the p rocedures  fo r hand ling  
co mplain ts  alleg ing non- co mpliance with  
the regulat ions of  this 
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part, and the procedures govern ing the 
Assistant Secretary ’s review of a recipient ’s 
or contracto r’s compliance with the 
regulat ions in this part. 

(b)  Defini tions. For purposes  o f th is  
subpart: 

(1) Complain t means an  allegat ion  o f  
nonco mpl iance with  regu lat ions o f th is part   
made  in  the  form  described   in 
§ 135.76(d). 

(2) Complainant  means  the party  which  
files  a  co mplain t  w ith  the Ass istant  Secretary  
alleg ing  that  a recip ient o r cont racto r has  
failed  o r re- fus ed  to  co mply  with  the 
regulat ions in this part. 

(3) Noncompliance with section  3 means  
failu re by a recip ient  o r cont racto r to co mply  
with the requirem ents of this part. 

(4) Respondent  means  the recip ient  o r 
cont racto r against which  a co mplain t  o f 
nonco mpl iance has been  filed . The ter m 
‘‘recip ient ’’ s hall have the mean ing  s et  fo rth  
in § 135.7 , which includes PHA and IHA. 

 

§ 135.72 Cooperation in achieving compliance. 

(a)  The Ass is tant  Secretary recogn izes  
that  the success o f ens uring  that  sect ion 3  
res idents  and  s ect ion  3  bus iness  concerns  
have the opportun ity to  app ly  fo r jobs and to  
b id  fo r cont racts  generated  by  covered  HUD 
financial ass istance depends  upon the 
cooperat ion  and  ass istance o f HUD 
recip ien ts  and  their cont racto rs  and  
subcon tracto rs . A ll recip ients  shall cooperate 
fu lly  and  p ro mpt ly  with  the Ass istant  
Secretary  in  s ect ion  3 co mpliance rev iews , in  
inves t igat ions  o f allegat ions  o f non- 
co mpl iance made under § 135.76, and  with  
the d ist ribut ion  and  co llect ion  o f data and  
in for mat ion  that the Ass is t - ant Secretary  
may  requ ire in  connect ion  with  ach iev ing  the 
economic object ives of section 3. 

(b)  The recip ient  s hall refrain  fro m 
en tering  into  a cont ract  w ith  any 
con- t racto r after not ificat ion  to 
the recip ien t by  HUD that  the 
cont racto r has been  found  in 
v io lat ion  o f the regu lat ions  in 
th is  part . The p rov is ions  o f 24 
CF R part  24 app ly  to the 
e mploy ment, engage ment  o f 
serv ices , award ing  o f con t racts 
o r fund ing  o f any  cont racto rs  o r 
subcon tracto rs  during  any period   
o f debar ment , s uspens ion  o r 
otherwis e in- eligib le status. 

 

 

 

 

§ 135.74 

§ 135.74 Section 3 compliance review procedures. 

(a)  Compliance reviews by Assistant  
Secretary. The Ass istant  Secretary s hall  
period ically  conduct  s ect ion  3  co mpliance  
rev iews  o f selected  recip ien ts  and  cont racto rs  
to  deter mine whether thes e recip ien ts  are in  
compliance with the regulat ions in this   part. 

(b)  Form o f co mpl iance review. A s ect ion  
3 co mpliance rev iew shall cons is t o f a  
co mprehens ive analys is  and  evaluat ion  o f the  
recip ien t ’s  o r con t racto r’s  co mpliance with  
the requ ire ments and  ob ligat ions  imposed  by  
the regu lat ions o f th is  part, includ ing  an  
analys is  o f the e xten t to  which  s ect ion  3  
res idents  have been  h ired  and  sect ion  3  
bus iness  concerns  have been  awarded  
cont racts  as a resu lt  o f the methods  
undertaken  by  the recip ient  to  ach ieve the  
e mploy ment, cont ract ing and  o ther econo mic  
object ives of section  3. 

(c) Where compl iance review reveals 
nonco mpl iance wi th  section  3  by recipien t  or  
contractor. W here the s ect ion  3 co mpliance  
rev iew reveals  that  a  recip ient  o r con t racto r  
has  no t co mplied  w ith  s ect ion 3, the  
Ass istant  Secretary s hall no t ify the recip ient  
o r con t racto r o f its s pecific  deficiencies in  
co mpl iance with  the regu lat ions  o f th is  part ,  
and  s hall adv is e the recip ien t  o r cont racto r o f   
the means  by which thes e deficiencies  may  
be corrected . HUD s hall conduct a  fo llow-up  
rev iew with the recip ient  o r cont racto r to  
ens ure that  act ion  is   being  taken  to  correct  
the  deficiencies. 

(d)  Continuing noncompliance by recipient  
or con tractor. A cont inu ing  failu re o r refus al  
by  the recip ient  o r con- t racto r to  co mply  
with  the regu lat ions in  th is  part  may  resu lt in  
the app licat ion  o f s anct ions  specified  in  the  
con- t ract  th rough  which  HUD ass istance is  
p rov ided , o r the app licat ion  o f s anct ions  
specified  in  the regu lat ions  govern ing  the  
HUD progra m under which  HUD financial  
ass istance is p rov ided. HUD will not ify the  
recip ien t  o f any  con t inu ing  failu re o r refus al  
by  the cont racto r to co mply  with the  
regu lat ions  in  th is  part  fo r poss ib le act ion  
under any  p rocure ment  cont ract  between  the  
recip ien t and the contracto r. 
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Debarm ent , suspension and limited denial of 
participat ion pursuant to HUD’s regulat ions 
in 24 CFR part 24, where appropriate, may 
be applied to the recipient or the  contracto r. 

(e)  Conducting  compliance review before the 
award  o f assistance. Sect ion 3 co mpliance 
rev iews  may  be conducted  be- fo re the award  
o f cont racts , and es pecially  where the 
Ass istant  Secretary has  reas onab le g rounds  
to  believe that  the recip ien t  o r cont racto r w ill  
be un- ab le o r unwil ling  to co mply  with the 
regulat ions in this part. 

(f) Consideration  o f co mplaints during  
co mpl iance review. Co mplain ts  alleg ing  
nonco mpl iance with  sect ion 3, as p ro- v ided  
in §  135.76, may  also be cons idered  during  
any  co mpliance rev iew con- ducted  to  
deter mine the recip ien t ’s  confor mance with  
regulat ions in this part. 

 
§ 135.76 Filing and processing com- plaints. 

(a)  Who may fi le  a  complaint . The 
fo llowing  ind iv iduals  and  bus iness  concerns  
may , pers onally  o r th rough  an  authorized  
repres entat ive, file  with  the Ass istant  
Secretary  a co mplain t  alleg ing  
noncompliance with section 3: 

(1) Any s ect ion 3 res ident  on  behalf o f 
h ims elf o r hers elf, o r as  a representat ive o f 
persons  s imilarly  s ituated, s eeking  
e mploy ment, t rain ing  o r other econo mic  
opportun it ies  generated  fro m the expenditu re 
o f s ect ion  3 covered  ass istance with  a 
recip ien t o r con t racto r, o r by  a representat ive 
who  is  not  a  s ect ion  3 res ident  but  who  
represents one or more section 3 residents; 

(2) Any s ect ion 3 bus iness concern on  
behalf o f itself, o r as  a repres entat ive o f o ther 
sect ion  3 bus iness  concerns  s imilarly  
situated, seeking  cont ract  opportun it ies  
generated  fro m the expenditu re o f s ect ion  3  
covered  ass istance fro m a recip ient o r 
cont racto r, o r by  an ind iv idual representat ive 
of section 3 business concerns . 

(b)  Where to  fi le  a  compla int . A co m-  
p laint  must  be filed w ith the Ass istant  
Secretary  fo r Fair Hous ing  and  Equal 
Opportun ity , Depart ment o f Hous ing  and  
Urban Developm ent , Washington , DC, 20410. 

(c) Time o f fil ing . (1) A  co mplain t must  
be received  not  later than  180 days   fro m  the  
date  of  the  action   or 
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omiss ion upon which the complain t is based, 
unless the time for filing is ex- tended by the 
Assistant Secretary for good cause shown. 

(2) W here a co mplain t  alleges  non- 
co mpl iance with  sect ion  3 and  the 
regu lat ions  o f th is  part  that  is  cont inu ing , as  
manifested  in  a nu mber o f inciden ts  o f 
nonco mpl iance, the co mplain t   wil l be t ime ly  
if filed  with in  180 days  o f the last  alleged  
occurrence of noncompliance. 

(3) W here a co mplain t contains in -  
co mplete in fo r mat ion , the Ass is tant  
Secretary  shall request  the needed  in -  
fo r mat ion  fro m the co mplainant . In   the event  
th is  in fo r mat ion  is  not  fu rn is hed  to  the  
Ass istant  Secretary  with - in s ixty (60) days  
o f the date o f the re- quest , the co mplain t  
may be closed. 

(d)  Conten ts o f complaint—( 1) Writ ten  
co mplaints. Each  co mplaint  must  be in  
writ ing , s igned  by  the co mplainant ,  and  
include: 

(i) The complainant ’s name and ad- dress; 
(ii) The na me and address  o f the 

respondent; 
(iii) A des cript ion o f the acts o r o miss ions  

by  the respondent  that  is  s u fficient  to  in fo r m 
the Ass istant  Secretary  o f the natu re and  date  
of the alleged noncompliance. 

(iv) A co mplainant  may prov ide in - 
fo r mat ion  to  be con tained  in  a co m- p lain t  by  
telephone to  HUD or any   HUD Fie ld  Office,  
and  HUD will reduce the in for mat ion  
p rov ided  by  telephone to  writ ing  on  the  
p rescribed co mplain t fo r m and  s end the fo r m 
to the complainant for signature. 

(2) Amendment of complaint . Com- plaints 
may be reasonab ly and fairly amended at any 
time. Such amendm ents may include, but are 
not limited to, amendm ents to cure, technical 
defects or omiss ions , includ ing failu re to sign 
or affirm a complain t, to clarify   or amplify 
the allegat ions in a com- plaint , or to join 
additional or substitute respondents . Excep t 
for the purposes of notify ing respondents , 
amended complaints will be considered as 
having been made as of the original filing 
date. 

(e)  Resolution of complaint by recipient. 
(1) W ith in ten  (10) days  o f t imely  filing  o f a  
complaint that contains    complete 
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inform at ion (in accordance with para- graphs 
(c) and (d) of this section), the Assistant 
Secretary shall determine whether the 
complainan t alleges an action or omiss ion by 
a recip ient or the recip ient ’s contracto r that if 
proven qualifies as noncompliance with 
section 3. If a determinat ion is made that 
there is an allegat ion of noncompliance with 
section 3, the complaint shall be sent to the 
recip ien t for resolut ion . 

(2) If the recip ient believes that  the 
co mplain t  lacks merit , the recip ient  must  
no t ify  the Ass is tant  Secretary  in  writ ing  o f 
th is  reco mmendat ion with s upport ing  
reasons , w ith in  30 days o f the date o f receipt  
o f the co mplain t. The deter minat ion  that a  
co mplain t  lacks mer it is  reserved to the 
Assistant Secretary . 

(3) If the recip ien t deter mines  that  there is  
merit  to  the co mplain t , the recip ien t  will have 
sixty  (60) days  from the date o f receipt  o f the 
co mplain t  to  reso lve the mat ter w ith the 
co mplain - an t. A t the exp irat ion  o f the 60-
day  period , the recip ient  mus t not ify the 
Ass istant  Secretary  in  wr it ing  whether a 
res o lu t ion  o f the co mplain t  has  been  reached . 
If res o lut ion  has  been  reached, the 
no t ificat ion must  be s igned  by  both the 
recip ien t and the co mplainan t , and  must  
su mmar ize the ter ms o f the reso lu t ion  
reached between the two parties . 

(4) Any reques t  fo r an  extens ion  o f the 60-
day  period by the recip ient must  be 
sub mit ted  in  wr it ing  to  the Ass ist - ant  
Secretary , and must  include a s tatement  
explain ing the need for the extens ion . 

(5) If the recip ient is unab le to re- s o lve 
the co mplain t  w ith in  the 60-day  period  (o r 
more if extended  by the Ass istant Secretary ), 
the co mplain t  shall be referred  to  the 
Assistant Secretary for handling . 

(f) In formal reso lu tion  o f co mplaint  by 
Assistant Secretary—(1) Dismissal  o f com- 
plain t . Upon receipt  o f the recip ien t ’s  writ ten  
reco mmendat ion  that  there is  no  merit  to  the 
co mplain t , o r upon  failu re o f the recip ient  
and  co mplainan t to  reach  reso lut ion , the 
Ass istant  Secretary  s hall rev iew  the 
co mplain t  to  deter mine whether it  p resents  a  
valid  allegat ion  o f nonco mpliance with  
sect ion  3. The Ass istan t  Secretary  may  
conduct  fu rther invest igat ion  if  dee med    
necessary.   Where   the  com- 

§ 135.76 

plaint fails to present a valid allegat ion of 
noncompliance with section 3, the Assistant 
Secretary will dismiss the complaint withou t 
further action. The Assistant Secretary shall 
notify the complainan t of the dismissal of the 
complaint and the reasons for the dismissal . 

(2) In formal resolution. W here the 
allegat ions  in a complain t  on their face, o r as  
a mplified  by  the state ments  o f the 
co mplainan t , p res ent  a  valid  allegat ion  o f 
nonco mpl iance w ith s ect ion 3, the Ass is tant  
Secretary  wil l at tempt , th rough  in for mal  
methods , to  obtain  a vo luntary and just  
res o lu t ion  o f the co mplain t . W here at tempts  
to  reso lve the co mplain t  in fo r mally  fail, the 
Ass istant  Secretary  wil l impos e a res o lu t ion  
on  the recip ient  and  co mplainant . Any  
res o lu t ion  impos ed  by  the Ass ist - ant  
Secretary  wil l be in  accordance with  
requ ire ments  and  p rocedures  concern ing  the 
impos it ion o f sanct ions o r reso lu t ions  as s et  
fo rth  in  the regu lat ions  govern ing  the HUD 
progra m under which  the s ect ion  3 covered  
assistance was provided . 

(3) Effective da te o f in formal  resolution . 
The impos ed  reso lut ion  wil l become  
effect ive and b ind ing  at the e xp irat ion  o f 15  
days  fo llowing  not ificat ion  to  recip ient  and  
co mplainan t  by  cert ified  mail  o f the impos ed  
res o lu t ion , un less  either party  appeals  the  
res o lu t ion  before the e xp irat ion  o f the 15  
days . Any appeal shall be in writ ing to  the  
Secretary  and s hall include the bas is  fo r the  
appeal. 

(g) Sanctions. Sanct ions that  may  be  
impos ed  on  recip ients  that  fail to co m- p ly  
with  the regu lat ions o f th is part include  
debar ment, s uspens ion  and  limited den ial o f  
participat ion in HUD pro- grams. 

(h)  Investigat ion o f complaint . The  
Ass istant  Secretary  res erves  the right  to  
inves t igate a co mplain t  d irect ly  when , in  the  
Ass istant  Secretary ’s d is cret ion , the  
inves t igat ion  would  fu rther the purposes  o f  
section 3 and this part. 

(i) Intimidatory or retaliatory acts 
prohibited . No recip ient  o r other pers on s hall  
int imidate, th reaten , coerce, o r d is criminate  
against  any  pers on  o r bus iness becaus e the  
person  o r bus iness  has made a co mplaint ,  
test ified , ass isted  o r part icipated  in  any  
manner in  an  invest igat ion, p roceed ing, o r  
hearing  under  this  part.  The  identity   of 
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complainan ts shall be kept confiden t ial 
except to the exten t necessary to carry out the 
purposes of this part, includ ing the conduct 
of any investigat ion , hearing or judicial 
proceed ing arising thereunder. 

(j) Judicial  relief. Noth ing  in  th is  s ub- part  
D precludes  a sect ion  3 res ident  o r s ect ion  3  
bus iness  concern ing  fro m e xe rcis ing  the 
right , which  may  other- w is e be availab le, to  
seek redress  d irect ly  th rough  jud icial 
procedures . 
(Approved  by  the Office o f Manage ment  and  
Budget under control number 2529–0043) 

 
Subpart E—Reporting and Recordkeeping 

§ 135.90   Reporting. 

Each recip ient which receives direct ly 
from HUD financial assistance that is subject 
to the requirements of this part shall submit 
to the Assistant Secretary an annual report in 
such form and with such inform at ion as the 
Assistant Secretary may request, for the 
purpose of determin ing the effect iveness of 
section 3. Where the pro- gram provid ing the 
section 3 covered assistance requires 
submiss ion of an annual perfo rmance report, 
the section 

3 report will be submitted with that annual 
perform ance report . If the pro- gram 
provid ing the section 3 covered assistance 
does not require an annual perform ance 
report, the section 3 re- port is to be 
submitted by January 10  of each year or 
within 10 days of project complet ion , 
whichever is earlier. All reports submitted to 
HUD in accordance with the requirements of 
this part will be made availab le to the public. 

(Approved  by  the Office o f Manage ment  and  
Budget under control number 2529–0043) 

 

§ 135.92 Recordkeeping and access to records. 

HUD shall have access to all 
records , reports, and other 
documents or items of the recip ien t 
that are maintained to demonst rate 
compliance with the requirem ents 
of this part, or that are maintained 
in accordance with the regulat ions 
govern ing the specific HUD 
program under which section 3 
covered assistance is provided or 
otherwis e made availab le to the 
recip ien t or con- tractor. 

 

 

24 CFR Subtitle B, Ch. I (4–1–03  Edition) 

APPENDIX TO 
PART 135 

I . Examples o f Efforts To  Offer Training  and  
Employment  Opportunit ies to  Section  3  
Residents 

(1) Entering into ‘‘first source’’ hiring 
agreements with organizat ions represent ing 
Section 3 residents . 

(2) Sponsoring a HUD-cert ified ‘‘Step-
Up’’ employment and training program for 
section 3 residents. 

(3) Establish ing training programs , which 
are consistent with the requirements of the 
Department of Labor, for public and Indian 
housing residents and other section 3 
residents in the building trades. 

(4) Advert is ing the training and 
employm ent positions by distribut ing flyers 
(which identify the positions to be filled , 
the qualificat ions required , and where to 
obtain additional inform at ion about the 
applicat ion process) to every occupied 
dwelling unit in the housing developm ent 
or developm ents where category 1 or 
category 2 persons (as these terms are 
defined in § 135.34) reside. 

(5) Advert is ing the training and 
employm ent positions by posting flyers 
(which identify the positions to be filled , 
the qualificat ions required , and where to 
obtain additional inform at ion about the 
applicat ion process) in the common areas or 
other prominent areas of the housing 
developm ent or developm ents. For HAs, 
post such advert is ing in the housing 
developm ent or developm ents where 
category 1 or category 2 per- sons reside; 
for all other recip ien ts , post  such 
advert is ing in the housing developm ent or 
developm ents and transitional housing in 
the neighborhood or service area of the 
section 3 covered project . 

(6) Contact ing residen t councils , residen t 
management corporat ions , or other resident 
organizat ions, where they exist, in the 
housing developm ent or developm ents 
where category 1 or category 2 persons 
reside, and community organizat ions in 
HUD-ass is ted neighborhoods , to request 
the assistance of these organizat ions in 
notify ing residents of the train ing and 
employm ent positions to be filled . 

(7) Sponsoring (schedu ling , advertis ing , 
financing or provid ing in-kind services ) a 
job inform at ional meet ing to be conducted 
by an HA or contracto r representat ive or 
representat ives at a location in the housing 
developm ent or developm ents where 
category 1 or category 2 persons reside or 
in the neighborhood or service area of the 
section 3 covered project . 

(8) Arrang ing assistance in conducting 
job interv iews and complet ing job 
applicat ions for residents of the housing 
developm ent or developm ents where 
category 1 or category 2 
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persons res ide and  in  the neighborhood or 
serv ice area in which  a s ect ion  3 p ro ject  is  
located . 

(9) Arrang ing fo r a  locat ion  in the hous ing  
develop ment  o r develop ments  where 
category  1 pers ons  res ide, o r the 
neighborhood  or serv ice area o f the p ro ject , 
where job app licat ions  may  be delivered to  
and  co llected  by  a recip ient  o r cont racto r 
representat ive  or represen tat ives . 

(10) Conduct ing  job interv iews  at the 
hous ing  develop ment  o r develop ments  where 
category 1 o r category  2 pers ons res ide, o r at  
a  locat ion  with in  the neighborhood  or s erv ice 
area of the section 3 covered project . 

(11) Contact ing  agencies  ad min istering  
HUD Youthbu ild  p rogra ms, and reques t ing  
their ass istance in  recru it ing  HUD 
Youthbu ild  p rogra m part icipants  fo r  the 
HA’s  o r cont racto r’s  t rain ing  and  
employm ent positions. 

(12) Consu lt ing  with  State and  local 
agencies ad min istering t rain ing p rogra ms  
funded th rough  JTPA or JOBS, p robat ion  
and paro le agencies , une mploy ment  
co mpens at ion  p ro- g ra ms , co mmunity  
o rgan izat ions  and  other o fficials  o r 
o rgan izat ions to  ass is t  with  recru it ing  Sect ion  
3 res iden ts fo r the HA ’s o r cont racto r’s  
training and employm ent positions . 

(13) Advert is ing  the jobs to  be filled  
th rough the local media, such as co mmunity  
telev is ion networ ks, newspapers o f general 
circu lat ion, and radio advert is ing. 

(14) Employ ing  a job  coord inato r, o r 
cont ract ing  w ith  a bus iness  concern  that  is  li-  
cens ed  in  the field  o f job  p lace ment  
(p referab ly  one o f the sect ion  3 bus iness  
concerns  ident ified  in part  135), that w ill  
undertake, on  behalf o f the HA, o ther 
recip ien t  o r con- t racto r, the effo rts  to  match  
elig ib le and  qualified  s ect ion  3 res idents  with  
the t rain ing and  e mploy ment  pos it ions that  
the HA  or contracto r intends to  fill. 

(15) For an  HA, employ ing  sect ion  3 
res idents  d irect ly  on  either a  permanent  o r a  
temporary  bas is to perfo rm  work  generated   
by sect ion 3 ass istance. (Th is type o f 
employment  is referred to  as  ‘‘fo rce  account   
labor’’ in  HUD’s  Ind ian  hous ing regu lat ions. 
See 24 CFR 905.102, and § 905.201(a)(6).) 

(16) Where there are more qualified section 
3 res idents than there are pos it ions  to  be 
filled , main tain ing  a file  o f elig ib le qualified  
sect ion  3 res idents  fo r futu re e mploy ment  
positions . 

(17) Undertaking  job couns eling, educat ion  
and  related  p rogra ms  in  ass ociat ion  with  
local  educat ional institut ions . 

(18) Undertaking  such  con t inued  job  
train ing  effo rts as  may  be necess ary  to  ensure 
the cont inued  e mploy ment  o f s ect ion  3  
res idents  p rev ious ly  h ired  fo r e mploy ment  
opportun it ies . 

(19) After s elect ion  o f b idders  but  p rio r to  
execu t ion  o f con t racts, incorporat ing  into   the 
contract a negotiated provis ion for a spe 
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cific number of public housing or other section 3 
residents to be trained or employed on the section 3 
covered assistance. 
(20) Coord inat ing  p lans  and  

imple mentat ion  o f econo mic develop ment  
(e.g ., job t rain ing  and  p reparat ion , bus iness  
develop ment  ass istance fo r res idents ) with  
the p lann ing  fo r hous ing and  co mmunity  
developm ent . 

II. Examples of Efforts To Award Contracts 
to Section 3 Business Concerns 

(1) Utilizing  p rocure ment  p rocedures  fo r  
sect ion  3 bus iness  concerns  s imilar to  those  
p rov ided  in  24 CF R part  905  fo r bus iness  
concerns  owned by Nat ive A mericans  (s ee  
section III of this Appendix). 

(2) In  deter min ing  the respons ib ility  o f 
po tent ial con t racto rs , cons ider their record  o f  
sect ion  3  co mpliance as  ev idenced  by  past  
act ions  and their cu rrent  p lans fo r the  
pending contract. 

(3) Contact ing  bus iness  ass istance  
agencies , minority  cont racto rs ass ociat ions  
and  co mmunity  o rgan izat ions  to  in fo r m the m 
of cont ract ing  opportun it ies  and request ing  
their ass istance in  ident ify ing  s ect ion  3  
bus iness es  which  may  s o licit  b ids  o r  
p ropos als  fo r con t racts  fo r wor k in  
connect ion with section 3 covered assistance. 

(4) Advert is ing  cont ract ing opportun it ies  
by  post ing not ices, which  p rov ide general in -  
fo r mat ion  about  the work to  be cont racted  
and  where to obtain add it ional in fo r mat ion,  
in the co mmon areas  o r other p ro minent  
areas o f the hous ing develop ment  o r  
develop ments  owned  and  managed  by  the  
HA. 

(5) For HAs , contact ing  res iden t councils ,  
res ident  manage ment  corporat ions , o r o ther  
res ident  o rgan izat ions , where they e xist , and  
request ing  their ass istance in  iden t ify ing  
category 1 and category 2 business concerns. 

(6) Prov id ing  writ ten  not ice to  all known  
sect ion  3  bus iness  concerns  o f the  
cont ract ing  opportun it ies . Th is  not ice s hou ld  
be in  su fficien t t ime to  allo w the sect ion  3  
bus iness concerns to  respond  to the b id  
invitat ions or request for proposals . 

(7) Following up with  s ect ion  3 bus iness  
concerns  that  have e xpress ed  interest  in  the  
cont ract ing  opportun it ies  by   contact ing  the m 
to  p rov ide add it ional in fo r mat ion on  the  
contract ing opportun it ies . 

(8) Coord inat ing  p re-b id  meet ings  at  which  
sect ion  3 bus iness  concerns  cou ld be in -  
fo r med  of upco ming  cont ract ing  and  
subcontract ing opportun it ies . 

(9) Carry ing  out  works hops  on cont ract ing  
p rocedures  and s pecific  cont ract  
opportun it ies  in a t ime ly  manner s o that  
sect ion  3  bus iness  concerns  can  take  
advantage o f upco ming  cont ract ing  
opportun it ies , w ith  s uch  in for mat ion being  
made availab le in  languages  other than  
Englis h where appropriate. 
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(10) Advis ing  sect ion  3 bus iness concerns  
as  to  where they  may  s eek ass istance to  
overco me limitat ions  s uch  as  inab ility  to  
ob tain  bonding , lines  o f cred it , financing , o r 
insurance. 

(11) Arrang ing  so licitat ions , t imes  fo r the  
p resentat ion  o f b ids, quant it ies , 
specificat ions , and  delivery  schedu les  in  
ways  to  facilitate the part icipat ion  o f s ect ion  
3 business concerns . 

(12) W here appropriate, b reaking  out  con- 
tract  wor k ite ms in to  econo mically  feas ib le 
un its to facilitate part icipat ion by  sect ion  3  
business concerns. 

(13) Contact ing  agencies  ad min istering  
HUD Youthbu ild  p rogra ms , and  no t ify ing  
these agencies o f the con t ract ing  
opportun it ies . 

(14) Advert is ing  the con t ract ing  
opportun it ies th rough  t rade associat ion  
papers and news letters , and  th rough the local 
media, s uch  as  co mmunity  telev is ion  
networks , news papers o f general circu lat ion , 
and radio advert is ing . 

(15) Develop ing  a lis t o f elig ib le sect ion  3  
business concerns. 

(16) For HAs, participat ing in the 
‘‘Contract ing with Resident -Owned 
Businesses’’ program provided under 24 CFR 
part 963. 

(17) Es tab lish ing o r sponsoring  p rogra ms  
des igned  to ass ist  res idents  o f pub lic o r 
Ind ian  hous ing  in  the creat ion  and  
developm ent of residen t -owned businesses . 

(18) Es tab lish ing  nu merical goals  (nu mber  
o f awards  and  do llar a mount  o f cont racts )  
fo r award  o f cont racts  to  s ect ion  3 bus iness  
concerns . 

(19) Support ing  bus inesses  which  p rov ide  
econo mic opportun it ies  to  low inco me per- 
sons  by linking  the m to the support  s erv ices  
availab le th rough  the S mal l Bus iness  
Ad min ist rat ion  (S BA), the Depart ment o f 
Co m merce and comparab le agencies at  the 
State and local levels. 

(20) Encourag ing  financial inst itu t ions , in  
carry ing  ou t  their respons ib ilit ies  under the 
Co m munity  Reinvest ment  Act , to p rov ide no  
o r low in teres t loans  fo r p rov id ing wor king  
capital and other financial business needs. 

(21) Act ively s upport ing  jo int  ventures  
with section 3 business concerns . 

(22) Act ively  support ing  the develop ment  
o r maintenance o f bus iness  incubators  which  
assist Section 3 business concerns . 
III . Examples o f Procurement  Procedures That  

Provide for Preference for Section 3  Business  
Concerns 
This  Sect ion  III p rov ides  s pecific  

p rocedures  that  may  be fo llo wed  by  
recip ien ts and  cont racto rs  (co llect ively , 
referred  to as the ‘‘cont ract ing party ’’) fo r 
imple ment ing  the s ect ion  3 con t ract ing  
p reference fo r each  o f the co mpet it ive 
p rocure ment  methods  authorized  in  24 CF R 
85.36(d). 

(1) Small  Purchase Procedures. For s ect ion  
3 covered  cont racts  aggregat ing no  more   
than  $25, 000, the methods s et  fo rth  in  th is  
para- graph 

24 CFR Subtitle B, Ch. I (4–1–03  Edition) 
 (1) o r the more fo r mal p rocedures  s et  fo rth  
in  paragraphs  (2) and  (3) o f th is  Sect ion III  
may be utilized . 

(i) Solicitation. (A) Quotat ions may  be 
so licited  by  telephone, letter o r other 
in fo r mal p rocedure p rov ided  that the manner 
o f so licitat ion p rov ides  fo r part icipat ion  by  a 
reason- ab le nu mber o f co mpet it ive s ources . 
At  the t ime o f so licitat ion, the part ies must  
be in- formed of: 
—the section 3 covered contract to be award- 

ed with sufficient specificity; 
—the time within which quotations must be 

submitted ; and 
—the informat ion that must be submit ted with 

each quotation . 
(B) If the method des cribed  in  paragraph  

(i)(A) is  ut ilized , there mus t  be an  atte mpt   to  
ob tain  quotat ions fro m a min imu m of th ree 
qualified  s ources in  o rder to  p ro mote 
co mpet it ion . Fe wer than  th ree quotat ions   are 
acceptab le when  the cont ract ing party has  
atte mpted , but  has  been  unab le, to obtain a 
su fficient nu mber o f co mpet it ive quotat ions . 
In  unus ual circu ms tances , the cont ract ing  
party  may  accept  the s o le quotat ion  received  
in  respons e to  a s o licitat ion  p rov ided  the 
p rice is  reas onab le. In  all cas es , the 
cont ract ing  party  s hall docu ment  the 
circu mstances  when  it  has  been  unab le to  
obtain at least three quotations . 

(ii) Award . (A) W here the sect ion  3  
covered  cont ract  is  to  be awarded  bas ed  upon  
the lowest  p rice, the con t ract  s hall be 
awarded   to  the qualified  sect ion  3 bus iness  
concern  with  the lowest  res pons ive 
quotat ion , if it  is  reas onab le and  no  more  than  
10  percen t  h igher than  the quo tat ion  o f the 
lowest  res pons ive quotat ion  fro m any  
qualified  s ource. If no  res pons ive quotat ion  
by  a qualified  s ect ion  3 bus iness  concern  is  
with in  10 percent  o f the lowest  res pons ive 
quotat ion  fro m any  qualified  source, the 
award  shall be made to  the source with  the 
lowest quotation . 

(B)  W here the s ect ion  3 covered  con t ract  is  
to be awarded  bas ed  on  facto rs  o ther than  
p rice, a request  fo r quo tat ions  shall be iss ued  
by  develop ing the part icu lars o f the 
so licitat ion , includ ing a rat ing s yste m for the 
ass ign ment  o f po ints  to  evaluate the merits  o f 
each quo tat ion . The so licitat ion s hall ident ify  
all facto rs  to be cons idered , includ ing p rice 
o r cost . The rat ing  sys te m s hall p ro - v ide fo r 
a  range o f 15 to  25 percen t  o f the total 
nu mber o f availab le rat ing  po ints  to  be s et  
as ide fo r the p rov is ion  o f p reference fo r 
sect ion  3 bus iness  concerns . The purchas e 
o rder s hall be awarded to  the res pons ib le 
fir m whos e quotat ion is  the most  
advantageous , cons idering p rice and all other 
factors specified in the rating system. 

(2) Procurement by sealed bids (Invitations for  
Bids). Preference in the award of section 3 covered 
contracts that are awarded under a sealed bid (IFB) 
process may be provided as follows: 
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(i) Bids  shall be s o licited  fro m all  
bus iness es (s ect ion 3 bus iness concerns , and  
non- s ect ion  3 bus iness  concerns ). An  award  
shall be made to  the qualified  s ect ion 3  
bus iness  concern  with  the h ighest  p rio rity  
ranking   and with  the lowest  res pons ive b id  if 
that bid— 

Pt. 146 

(A) is  with in the ma ximu m total cont ract  
p rice es tab lis hed in  the cont ract ing  party ’s  
budget fo r the specific  p ro ject  fo r which  b ids  
are being taken, and 

(B) is not more than ‘‘X’’ higher than the 
total bid price of the lowest responsive bid 
from any responsible bidder. ‘‘X’’ is 
determined as follows: 

 x=lesser 
 When the lowest responsive bid is less than $100,000 10% of that bid or $9,000. 

When the lowest responsive bid is: 
 
 

 

At least $100,000, but less than $200,000 9% of that bid, or $16,000. 

At least $200,000, but less than $300,000 8% of that bid, or $21,000. 

At least $300,000, but less than $400,000 7% of that bid, or $24,000. 

At least $400,000, but less than $500,000 6% of that bid, or $25,000. 

At least $500,000, but less than $1 million 5% of that bid, or $40,000. 

At least $1 million, but less than $2 million 4% of that bid, or $60,000. 

At least $2 million, but less than $4 million 3% of that bid, or $80,000. 

At least $4 million, but less than $7 million 2% of that bid, or $105,000. 

$7 million or more 11⁄2% of the lowest responsive bid, with no dollar   
limit. 
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(ii) If no  res pons ive b id  by  a s ect ion  3 bus i-  
ness  concern  meets  the requ ire ments  o f para- 
g raph  (2)(i)  o f th is  s ect ion, the cont ract  s hall 
be awarded  to  a res pons ib le b idder with  the 
lowest responsive bid. 

(3) Procurement    under   the   competitive   
proposa ls method  o f procurement  
(Request  for Proposals ( RFP) ). (i) For  
cont racts  and s ub- cont racts  awarded  
under the co mpet it ive p ropos als  method  
of p rocure ment  (24 CF R 85.36(d)(3 )),  
a  Request  fo r Propos als  (RFP)  shall  
iden t ify  all evaluat ion  facto rs  (and   their  
relat ive importance) to be us ed to  rate  
proposals . 

(ii) One of the evaluat ion  facto rs  s hall ad - 
d ress  both  the p reference fo r s ect ion  3 
bus iness concerns and  the acceptab ility o f the 
strategy  fo r meet ing  the g reatest  extent  
feas ib le requ ire ment  (s ect ion  3 st rategy), as  
d is - closed  in  p ropos als  s ub mitted  by  all 
bus iness concerns (s ect ion 3 and  non-s ect ion  
3 bus iness  concerns ). Th is  facto r s hall 
p rov ide fo r   a  range o f 15 to  25 percen t o f 
the total nu mber o f availab le po ints  to  be s et  
as ide fo r the evaluat ion  o f thes e t wo  
components . 

(iii) The co mponent  o f th is  evaluat ion  fac-  
to r des igned  to  address the p reference fo r 
sect ion  3 bus iness  concerns  must  estab lish  a 
p reference fo r thes e bus iness concerns in  the 
o rder o f p rio rity  ranking  as  des cribed in  24  
CFR 135.36. 

(iv) W ith  respect  to  the second  co mponent  
(the acceptab ility  o f the s ect ion  3 st rategy), 
the RF P s hall requ ire the d is clos ure o f the 
cont racto r’s  sect ion  3 st rategy  to co mply   
with  the s ect ion 3 t rain ing  and  e mploy ment  
p reference, o r cont ract ing  p reference, o r bo th , 
if app licab le. A  deter minat ion  o f the 
cont racto r’s  respons ib ility  wi ll include the 
sub miss ion  o f an  acceptab le s ect ion 3 st rat - 
egy . The cont ract  award  s hall be made to  the 
res pons ib le fir m (either s ect ion  3 o r non-sec- 
t ion 3 bus iness concern) whos e p roposal is  
determined  most  advantageous , considering 

price and all other factors specified in the 
RFP. 

 

PART 146—NONDISCRIMINATION ON THE 
BASIS OF AGE IN HUD PROGRAMS OR 

ACTIVITIES RE- CEIVING FEDERAL 
FINANCIAL ASSISTANCE 

Subpart A—General 

Sec. 
146.1  Purpose of the Age Discriminat ion 

Act  of 1975. 
146.3 Purpose of HUD’s age discriminat ion 

regulation . 
146.5    Applicabil ity of part. 
146.7    Definitions. 

 
Subpart B—Standards for Determining Age Discrimination 

146.11   Scope of subpart. 
146.13    Rules against age discriminat ion . 

Subpart C—Duties of HUD Recipients 

146.21   General responsibilit ies . 
146.23   Notice of subrecipien ts. 
146.25 Assurance of compl iance and recipi- 

ent assessment of age distinct ions . 
146.27   Informat ion requirements. 
 
Subpart D—Investigation, Settlement, and Enforcement 

Procedures 

146.31    Compliance reviews. 
146.33   Complaints. 
146.35   Mediation. 
146.37  Investigation . 
146.39   Enforcement procedures. 
146.41 Prohib it ion against intimidat ion or 

retaliat ion .
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Appendix 12 

Reserved 



Appendix 13 

GLO Lien Waiver Form 



Texas General Land Office 
Community Development and Revitalization 

Form 11.25 
Conditional Lien Waiver and Release on Interim Payment Affidavit – Contractor 

Project Information 

Subrecipient or State Representative’s Name: Contract and/or WO: 

Applicant Name and Address: Project #: 

Project Legal Description: 

Project Type (Rehabilitation, Reconstruction, etc.): 

Contractor Information 

Contractor Name and Address (“Contractor”): Phone: 

Contractor Requested Amount: $ 

On receipt by the signer of this document, payment from the Subrecipient in the requested amount (listed above) will be made, 
payable to the aforementioned Contractor; subsequently, when the payment has been paid by the bank on which it is drawn, this 
document becomes effective to release any mechanic’s lien right, any right arising from a payment bond that complies with a 
state or federal statute, any common law payment bond right, any claim for payment, and any rights under any similar ordinance, 
rule, or statute related to claim or payment rights for persons in the signer’s position that the signer has on the project’s legal 
description to fulfill the scope of the project. 

This release covers the interim payment to the signer for all labor, services, equipment, or materials furnished to the property or 
to the Subrecipient as indicated in the attached statement(s) or interim payment request(s), except for unpaid retention, pending 
modifications and changes, or other items furnished. 

Before any recipient of this document relies on this document, the recipient should verify evidence of payment to the signer. 

Except as specified above, the signer warrants that the signer has already paid or will use the funds received from this interim 
payment to promptly pay in full all of the signer’s laborers, subcontractors, materialmen, and suppliers for all work, materials, 
equipment, or services provided for or to the above-referenced project in regard to the attached statement(s) or interim 
payment request(s).

Contractor further understand that this Affidavit is being given pursuant to and in accordance with Sections 53.085 and 53.259 of 
the Texas Property Code and that the intentional, knowing, or reckless making of a false or misleading statement in this Affidavit 
constitutes an offense under said Section and is a Class A misdemeanor. 

The General Land Office may recapture funds that exceed the maximum allowable rate as outlined in the Program’s guidelines; 
that are not allowed under applicable laws, rules and regulations; or that are otherwise inconsistent with the Contract, including 
any unapproved expenditures. 

The undersigned acknowledges that a failure to accurately certify full and final payment of all bills associated with this contract 
document will result in exclusion from participation in future contracts that utilize CDBG-DR funds. 

Prior to payment, Form 11.11 will need to be submitted to the GLO along with Form SD-424D (Assurances – Construction 
Programs) and a complete insurance binder for the Subcontractor. The Subrecipient is responsible for ensuring the 
Contractor remains insured throughout the project and/or until their work is complete and satisfactorily agreed upon. 
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Certification of Contractor 

Printed Name of Contractor Company: 

Name of Authorized Representative: Title: 

Signature of Authorized Representative: Date: 

Notary’s Acknowledgment 

State of Texas  
County of 

 Before me, a notary public, on this day personally appeared                       , known
 subscribed to the foregoing document and, being by me first duly sworn, declared 
true and correct. 

 to me to be the person whose name is that 
the statements therein contained are 

NOTARY SEAL 

Signature of Notary 

Notary Public State of Texas – Printed Name 

Date Notary’s Commission Expires 
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Texas General Land Office 
Community Development and Revitalization 

Form 11.22 
Conditional Lien Waiver and Release on Interim Payment Affidavit – Subcontractor 

Project Information 

Subrecipient or State Representative’s Name: Contract and/or WO: 

Applicant Name and Address: Project #: 

Project Legal Description: 

Project Type (Rehabilitation, Reconstruction, etc.): 

Subcontractor Information 

Subcontractor Name and Address (“Subcontractor”): Phone: 

Subcontractor Requested Amount: $ 

On receipt by the signer of this document, payment from the Contractor in the requested amount (listed above) payable to 
the aforementioned Subcontractor will be paid; subsequently, when the payment has been paid by the bank on which it is 
drawn, this document becomes effective to release any mechanic’s lien right, any right arising from a payment bond that 
complies with a state or federal statute, any common law payment bond right, any claim for payment, and any rights under 
any similar ordinance, rule, or statute related to claim or payment rights for persons in the signer’s position that the signer 
has on the project’s legal description to fulfill the scope of the project. 

This release covers the interim payment to the signer for all labor, services, equipment, or materials furnished to the 
property or to the Contractor as indicated in the attached statement(s) or interim payment request(s), except for unpaid 
retention, pending modifications and changes, or other items furnished. 

Before any recipient of this document relies on this document, the recipient should verify evidence of payment to the signer.

Except as specified above, the signer warrants that the signer has already paid or will use the funds received from this 
interim payment to promptly pay in full all of the signer’s laborers, subcontractors, materialmen, and suppliers for all work, 
materials, equipment, or services provided for or to the above referenced project in regard to the attached statement(s) or 
interim payment request(s). 

Subcontractor further understand that this Affidavit is being given pursuant to and in accordance with Sections 53.085 and 
53.259 of the Texas Property Code and that the intentional, knowing, or reckless making of a false or misleading statement 
in this Affidavit constitutes an offense under said Section and is a Class A misdemeanor. 

The undersigned acknowledges that a failure to accurately certify full and final payment of all bills associated with this 
contract document will result in exclusion from participation in future contracts that utilize CDBG-DR funds. 

Prior to payment, Form 11.11 will need to be submitted to the GLO along with Form SD-424D (Assurances – Construction 
Programs) and a complete insurance binder for the Subcontractor. The Subrecipient is responsible for ensuring the 
Subcontractor remains insured through the project, and/or until their work is complete and satisfactorily agreed upon. 
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Certification of Subcontractor 

Printed Name of Subcontractor Company: 

Name of Authorized Representative: Title
:

Signature of Authorized Representative: Date
: 

Notary’s Acknowledgment 

State of Texas  
County of 

Before me, a notary public, on this day personally appeared                      , known
subscribed to the foregoing document and, being by me first duly sworn, declared 
true and correct. 

 to me to be the person whose name is 
that the statements therein contained are 

NOTARY SEAL 

Signature of Notary 

Notary Public State of Texas – Printed Name 

Date Notary’s Commission Expires 

Form 11.22 – Conditional Lien Waiver and Release on Interim Payment Affidavit – Subcontractor 
May 2019 
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APPENDIX 15 

Appendix 15 
City Workforce Protection Measures 

The City is committed to ensuring that the construction it finances protects workers on these 
projects by making sure they are safe, are compensated in accordance with applicable law and 
have access to pathways for sustainable careers in the construction industry. Contractors who 
work on developments financed under this NOFA will be required to implement certain policies 
designed to ensure every worker on the project is safe, receives appropriate pay, and has a path 
toward building a career in construction. All contractors of any tier that perform work on the 
development, unless otherwise specified, will be required to comply with the following 
workforce protection program and employment measures. 

The City acknowledges many of these provisions may require additional costs. The department 
will consider award requests sufficient to cover additional costs associated with the new 
requirements. However, the City will still require the limitation of CDBG-DR awards to no 
greater than 50% of total development costs. The City reserves the right to revise the 
requirements of the workforce protection measures on an as-needed basis before and after 
issuance of CDBG-DR awards. 

Pay or Play 

In an effort to create a level playing field for competing contractors, the Pay or Play program 
(POP) mandates City Contractors to offer their employees a minimum level of health benefits or 
contribute a prescribed amount towards "Contractors Responsibility Fund" to defray the costs of 
providing health care to uninsured people in the Houston and Harris County area. This program 
applies to contracts for services in which the total expenditure by the City, including 
contingencies, amendments, supplemental terms and/or change orders equals or exceeds 
$100,000. This program also applies to subcontracts for services in which the total value of the 
subcontract, including contingencies, amendments, supplemental terms and/or change orders 
equal or exceeds $200,000. 

All project contractors (of any tier) must comply with the City's Pay or Play policies with 
regard to every Section 3 worker and apprentice-level worker that they employ for work 
on the project. Prior to the commencement of a covered contract, the contractor will declare its 
intent to comply with the Program and will submit a plan for compliance. Contractors will report 
to the City regarding the identity of covered subcontracts and covered employees working under 
subcontracts in the form and manner prescribed by the Administer (060). 

Pay 

If the contractor elects to comply by paying, the contractor will pay to the City $1 for each 
regular hour of work performed by covered employees, including covered employees of covered 
subcontractors. All payments will be deposited into the City shall be deposited in the Contractor 
Responsibility Fund. 
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Play 

If the contractor elects to comply by "playing", the contractor will provide documentary proof in 
a form acceptable to the Administrator that it provides the requisite level of health benefits 
provided with health benefits. A contractor must contribute no less than $150 per covered 
employee per month toward the total premium cost; and the covered employee may not 
contribute more than $150 per month toward the premium. A contractor is deemed to have 
complied with this provision with respect to a covered employee who is not provided health 
benefits if the employee refuses the benefits and the employee's contribution to the premium is 
no more than $40 per month. Program exceptions such as waivers and types of contracts that do 
not require participation can be found in Executive Order 1-7. For additional information 
regarding the City of Houston, Housing and Community Development Department compliance 
requirements you may visit: http://vvww.houstontx.gov/housinq/multifamilycompliance.html.

Workers' Compensation 

The owner and general contractor will provide workers' compensation coverage provided with 
either project level policy or umbrella policy provided by the owner or GC HCDD will require 
that the owner and GC place signage onsite to properly inform workers of their benefits under 
this coverage. Developer must provide the Director of HCDD or his or her designee with 
evidence of worker's compensation coverage at the time of loan closing. Awardees will be 
subject to these terms which will be included within the loan agreement. 

Safety Training and Hourly Base Wage Rate 

The owner and general contractor will be required to ensure that (1) all individuals performing 
project work, regardless of job designation or employment status, have received OSHA 10 
certification and (2) at least one (1) on-site supervisor with OSHA 30 certification is present on 
the job site at all times that work is being performed. In addition, any individual performing 
project work, regardless of job designation or employment status, will receive a minimum hourly 
wage of no less than the higher of (1) $15.00 per hour or (2) the Federal prevailing wage. The 
owner and general contractor will be required to provide disclosure of their safety record and 
written Health and Safety Plan at the time of contracting. 

If the applicant elects to include their statement on safety training, they will be required to certify 
within the HCDD contract they will employ contractors with adequate OSHA training. HCDD 
will require the construction contract with the general contractor include this provision as an 
addendum. HCDD will test compliance during onsite visits and payment applications. 

If the applicant elects to include their statement on an hourly base wage rate, they will be 
required to certify within the HCDD contract they will comply with the Hourly base rate 
requirement of $15.00 per hour for each worker. HCDD will require the construction contract 
with the general contractor include the Hourly Base Rate of $15.00 requirement along with the 
applicable DBRA wage scale as an addendum. HCDD will test compliance during construction. 
Awardees will be subject to these terms which will be included within the loan agreement. 
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Employment Training and Apprenticeships 

HCDD expects project contractors to commit to the development of their craft workforce and 
invest in skills training linked to construction career paths. A minimum of 20% of all labor hours 
on each project must be performed by individuals enrolled in apprenticeship or craft training 
programs that are certified by the U.S. Department of Labor. 

Owners will be required to certify within the HCDD contract they will employ contractors that 
adhere to the employment and apprenticeship policy. HCDD will require the construction 
contract with the general contractor include acknowledgement that 20% of all labor hours will be 
performed by apprentices enrolled in apprenticeship or craft training programs that are certified 
by the Department of Labor. HCDD will test compliance during construction. Awardees will be 
subject to these terms which will be included within the loan agreement. 

The general contractor is required to participate in a survey in regards to Fair Chance Hiring 
Policies. 

Section 3 

Awardees must, to the greatest extent feasible, employ Section 3 Residents (as defined in Title 
24 CFR Part 135) for 30 percent (30%) of the aggregate number of new hires for each year over 
the duration of the project. At a minimum, awardees must, to the greatest extent feasible, ensure 
that 20 percent (20%) of all project work hours are performed by Section 3 Residents. Awardees 
will be subject to these terms which will be included within the loan agreement. 

Employment Classification 

HCDD expects its awardees to hire responsible contractors who can reliably verify the proper 
employment classification of all individuals they engage to perform work on covered projects 
and provide verified reporting of wages owed and paid to employees and monthly certified 
payroll data to the City. 

All Section 3 workers and apprentice-level workers must be directly employed by a project 
contractor. In addition, all self-employed workers will be subject to the same compensation 
standards and protections as other employees/contractors outlined in this policy. 

Awardees will be subject to these terms which will be included within the loan agreement. 

Davis Bacon and Related Acts (DBRA)/Labor Standards Provisions 

All City financed developments require compliance with the Davis-Bacon Labor Standards no 
matter the use of HCDD's funds. Davis-Bacon and Related Acts require that prevailing wage 
rates be paid to all construction laborers regardless of job designation or employment status. 
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Compliance Plan 

The Borrower and Owner will be required to submit a plan for implementing these measures. 
The plan is not required to have detailed procedure, but at minimum an acknowledgement that 
the applicant will inform general contractors that they and all subcontractors of any tier will be 
subject to these terms when solicited for the referenced development.



EXHIBIT A 

Legal Description of the “Land” 

 

Reserve “B” in Block 1 of Citadel on Elgin, a subdivsion in Harris County, Texas, according to 
the map or plat thereof recorded in Film Code No. 695094 of the Map Records of Harris County, 
Texas.  



  

EXHIBIT B 
 

Commitments for “Other Financings” 



 

61 Broadway, Suite 2300    New York, NY  10006   csh.org 

 
 

September 1, 2020 
 
John Hoffer, Vice President, Project Management 
The NHP Foundation 
1090 Vermont Ave. NW, Suite 400 
Washington, DC  20005 
 
Re:   The Citadel – CSH Houston Grant #20-013-G (the “Project”) 
 
Dear Mr. Hoffer: 
 
On behalf of the Corporation for Supportive Housing (“CSH”) I am happy to inform you that we have approved a 
grant from the Houston PSH Capital Grant Fund, subject to availability of funds from the Houston PSH Capital Grant 
Fund, in the amount of $1,497,500 to The NHP Foundation for the Project to be known as The Citadel located at 
3300 Elgin Road, Houston, TX 77004 (the “Grant”). CSH is pleased to support the efforts of your Project and the 
benefits it will bring to those in need of supportive housing. 
 
This letter confirms CSH’s willingness to make the Grant for the Project subject to the terms and conditions 
described in the term sheet provided with this letter (the “Term Sheet”). Please note that the conditions precedent 
to closing and the conditions precedent to disbursements are also described in the Term Sheet.  In addition, the 
closing of the Grant and the disbursement of its proceeds are further subject to the absence of any material change 
having occurred in Grantee’s financial condition and the absence of any material change to the Project including 
the design and configuration of the Project. You are responsible to immediately notify CSH in writing of any and all 
changes in financial conditions of the Grantee or to the Project structure, design, configuration or other Project 
information that may differ from information described in the Term Sheet. Please review the Term Sheet to ensure 
that all information is correct.  
 
To assist you in satisfying the requirements needed to close your Grant, also provided with this letter is a project 
specific Document Checklist.  This Document Checklist will provide a listing of all items needed to be submitted to 
CSH or completed before grant closing can be scheduled.  It also denotes the party responsible for satisfying each 
requirement.  Our goal is to have all Document Checklist requirements satisfied one week in advance of your 
anticipated closing date.  For example, if you wish to close by September 8, your Document Checklist requirements 
must be submitted or completed no later than September 1.  Some requirements may have already been submitted 
and these items will not need to be provided again, and the Document Checklist will be updated accordingly.  
 
Listed on the subsequent pages of this commitment letter are the requirements for the following due diligence 
items: Insurance,  Board Resolutions, and General Attorney Opinion Letter. Please review carefully and distribute 
as appropriate as these items often require substantial time for preparation that could affect the schedule of your 
closing goals.  

 
You and your counsel will be provided with a draft grant agreement prior to grant closing.  This is a form  document 
and any requested modification to it should be minimal. However, if project specific revisions are requested, they 
must be submitted to me in writing within five (5) business days of your receipt of the draft documents.  Any 
requested modification to our grant documents will require the review and approval of counsel.  Our goal is to have 
final grant documents in executable form no later than three (3) days prior to grant closing.   





 

 

 

Description of Select Due Diligence Items 
 
I. Insurance  

The insurance company must carry a financial strength rating of “A-“ (Excellent) and carry a level VIII financial 
size category rating or better in the AM Best Guide. Policy must be current, not expired. Cancellation notice 
must read, “Should any of the above described policies be cancelled before the expiration date thereof, the 
issuing company will mail 30 days written notice to the Certificate holder named to the left.” The words 
“endeavor to” and “but failure to mail such notice shall impose no obligation or liability of any kind upon the 
company, its agents or representatives” must be crossed out.  

 
Name must appear as:  Corporation for Supportive Housing , its successors and/or assigns; 
    61 Broadway,  Suite 2300 

New York, NY 10006  
 

A. Evidence of Liability Insurance  
 Certificate of Insurance (ACORD 25) evidencing Grantee’s Commercial General Liability Insurance (in 

amounts not less than $1,000,000 per occurrence, $2,000,000 in the annual aggregate. The policy should 
name Corporation for Supportive Housing; ,  as additional Insured on the General Liability Insurance and 
as a Certificate holder for the Worker’s Compensation Insurance.  

 
II. Board Resolutions  

A copy of our board resolution template is provided to ensure that your Board, or similar governing body, can 
approve and sign the resolution, or other proper authorizations, before your grant closing date. Please utilize 
the template as a guide for your organization so that your organization can provide resolutions, or other 
proper authorizations, to the effect of the matters set forth in the attached template for both the grantee and 
guarantor (if applicable).  

 
  



 

 

[Place on Grantee’s Letterhead] 
Resolutions 

 
 
The following resolutions were adopted at a regular meeting of the Board of Directors of 
_________________ (the “Grantee”) on ____________ ___, 20__, notice of which was given to all of 
the Directors:  
 
RESOLVED, that the Board of Directors hereby approves and authorizes the Grantee to obtain a grant 
(the “Grant”) from the Corporation for Supportive Housing (“CSH”) in an amount not to exceed 
$_________ for the purpose of ___________________; and be it further  
 
RESOLVED, that the Grantee is hereby authorized and directed to execute and deliver such documents 
as may be necessary to effectuate the Grant, including, without limitation, a Grant Agreement (the 
“Grant Agreement”), as applicable, in a form as shall be approved by any officer of the Grantee; and be 
it further  
 
RESOLVED, that the actions previously taken by any officer of the Grantee in connection with the 
matters referred to in these resolutions are ratified, approved and confirmed in all respects; and be it 
further  
 
RESOLVED, that any officer of the Grantee is authorized, for and on behalf of the Grantee, to execute 
and deliver all documents, to take any further action and to make any expenditures, as any officer 
deems necessary or desirable in order to accomplish the purposes and intent of these resolutions.  
 
Below are the names, titles and specimen signatures of the authorized officers:  
 
_______________________ ________________________ ______________________ 
Name  Title Signature  
 
_______________________ ________________________ ______________________ 
Name Title Signature  
 
_______________________ ________________________ ______________________ 
Name Title Signature  
 
Dated: _____________, 20__.  

BOARD SECRETARY CERTIFICATION  
 
By: _______________________ 
 
Name:_________________ 

 
 
 
 

 



  

 



HUDSON HOUSING CAPITAL LLC 

630 FIFTH AVENUE, SUITE 2850  NEW YORK, NY  10111    TELEPHONE  212  218 4488    FACSIMILE  212  218 4467 

 
 

April 23, 2021 
 
John Hoffer 
The NHP Foundation 
1090 Vermont Avenue, NW 
Suite 400 
Washington, DC 20005  
 
Re:    The Citadel – Houston, TX 
 
Dear John: 
 
 Thank you for providing Hudson Housing Capital LLC (“Hudson”) with the opportunity to extend 
a purchase offer for the limited partnership interest in the limited partnership that will own The Citadel 
(the “Partnership”). 
 
 Hudson is a Delaware limited liability company formed to directly acquire limited partnership 
interests in partnerships which own apartment complexes qualifying for low-income housing tax credits 
(“Tax Credits”) under Section 42 of the Internal Revenue Code of 1986, as amended (the “Code”).   
 
 Set forth is our proposal as to the basic business terms under which Hudson or its designee 
(“Investor”) will acquire a 99.99% limited partnership interest in the Partnership which will own a 74-unit 
complex in Houston, TX (the “Property”).  You have advised us that CH Affordable Manager, LLC (the 
“General Partner”), a single purpose entity, will be the general partner of the Partnership and The NHP 
Foundation (the “Developer) will be the developer of the Property.  The NHP Foundation (the 
“Guarantor”) shall guarantee the obligations of the General Partner under the partnership agreement to 
be entered into between the parties (the “Partnership Agreement”).  The Guarantor will be required to 
maintain a minimum liquidity of $2 Million and net worth of $10 Million (the “Net Worth and Liquidity 
Covenant”).  An affiliate of the Investor will be admitted to the Partnership as a special limited partner 
(the “Special Limited Partner” or “SLP”) with limited supervisory rights. 
 

You have further  advised us that the Property expects to receive an allocation of 4% Tax Credits 
in the annual amount of $1,289,532 and that all 74 units will qualify for Tax Credits.   

 
Hudson Housing Capital is aware the applicant in the TDHCA application for private activity 

bonds and 4% tax credits for use in the Property plans to elect income averaging. 
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I. Equity Investment  
 

Assuming a closing by June 30, 2021, the Investor will contribute to the Partnership a total of 
$11,968,202 (the “Total Equity”) or approximately $0.93 (the “Tax Credit Ratio”) per total Tax Credit 
available to the Investor, payable in the following installments:   
 

Contribution Contribution % Timing 
First 50% Closing and through construction 

Second 47% Permanent Loan Closing & Breakeven Date 
Third 3% Issuance of 8609s  

 
A. First Capital Contribution.  The Investor will fund the First Capital Contribution at 

Closing and through construction as follows:  
 

% of Total Equity Timing 
20% At Closing 

30% 
Later of April 1, 2022, 65% completion, 

as certified to by the Architect, and GP Certification 
that the Property is on track to meeting the 50% Test 

 
B. Second Capital Contribution.  The Second Capital Contribution will be paid upon the 

satisfaction of the conditions set forth in the Partnership Agreement, which are principally 
as follows: (i) lien-free construction completion of the Property substantially in accordance 
with the Plans and Specifications in a workmanlike manner approved by Hudson; (ii) 
issuance of Certificates of Occupancy for 100% of the units in the Property; (iii) receipt of 
an audited Tax Credit cost certification from independent accountants to the Partnership 
(the “Accountants”) setting forth the eligible basis, the total available Tax Credits, the 
amount of Tax Credits that Partnership will claim for 2023/2024, and the aount allocable 
to each partner (the “Final Certification”); (iv) receipt of a pay-off letter from the general 
contractor or sub-contractors, as applicable; (v) satisfactory financial condition of the 
Guarantors (i.e., compliance with the Net Worth and Liquidity Covenant); (vi) evidence 
that no less than 50% of the eligible building basis plus land has been financed with the 
proceeds of tax-exempt bonds; (vii) closing of the permanent first mortgage loan 
(“Permanent Loan Closing”), which may occur simultaneously with the funding of this 
contribution; (viii) achievement of Breakeven Operations for 3 consecutive month(s) 
(“Breakeven Date”); (ix) receipt of prior year’s income tax returns in the event such returns 
are then due; and (x) receipt and approval of initial tenant files. 

 
“Breakeven” shall mean that, for each such month, occupancy is at least 90% and that 
Property income (with rents not to exceed maximum allowed tax credit rents net of the 
applicable utility allowances for the rent-restricted units) exceeds the greater of 
underwritten expenses or actual expenses, including replacement reserves, reassessed 
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taxes, and permanent loan debt service (calculated on a stabilized and accrual basis) and 
(i) generates debt service coverage of not less than 1.15 on all mandatory debt assuming 
the greater of actual or a 7% vacancy rate on the residential income. 
 

D.  Third Capital Contribution.  The Third Capital Contribution will be paid upon the 
satisfaction of the conditions set forth in the Partnership Agreement, which are principally 
as follows: (i) satisfactory financial condition of the Guarantors (i.e., compliance with the 
Net Worth and Liquidity Covenant); (ii) receipt of Form 8609 with respect to all buildings 
constituting the Property; (iii) receipt of an income averaging tracking spreadsheet with 
unit income designations and property income average; and (iv) receipt of a tax return and 
an audited financial statement for the year in which the Breakeven Date occurred. 

 
If the conditions for payment of the Third Capital Contribution have been met except for 
the receipt of (iv) above, $15,000 of the Third Capital Contribution will be held back and 
promptly released upon receipt of the same.  

 
Our offer is also contingent on the following financing sources and assumptions: 

 
a. Construction Bond Loan in the approximate amount of $15,000,000. 
 
b. Permanent Loan in the approximate amount of $3.3 million (or such greater amount to be 

determined prior to closing), with a fixed interest rate of approximately 4.25%, a term of 
at least 15 years, and payments based on a 35 year amortization. 

 
c. City of Houston Disaster Recovery Second Mortgage in the amount of $11,986,202 with 

an interest rate of 1% to be paid out of cash flow. 
 
d. Soft Loan in the amount of $1,497,500 with an interest rate of 0% an no payments due until 

maturity. 
 
e. Satisfactory review and approval of Ground Lease. 

 
f. Our pricing assumes the Partnership will depreciate real property over 30 years and 100% 

bonus depreciation in the year the Property is placed in service on sitework (15-year 
property estimated to be $750,000) and personal property (five-year property estimated to 
be $555,000). 

 
g. The Tax Credit Rate has been locked at Closing. 

 
h. Our proposal assumes that all of the debt will be structured as nonrecourse debt from a 

third party for tax purposes.  In the event there is a projected potential reallocation of 
credits duing the tax credit period prior to closing,  the Deferred Developer Fee may need 
to be structured as a Developer Fee Note to help address this issue.   

 
i. To the extent that the Property elects the average income set aside, the average imputed 

income limit for the 74 Tax-Credit Qualified Units in the Property shall not exceed 57.5%. 
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Please note that the property management firm must use software capable of tracking 
income averaging. Additionally, a compliance consultant will be engaged for no less than 
a five-year period to review files and monitor income averaging. Unit income designations 
will be identified at closing and any changes will require Investor consent. 
 

II. Developer Fee 
 

The Developer shall receive a Developer Fee up to the maximum allowed by TDHCA in the 
amount of approximately $3,285,000, of which approximately $3,285,000 is expected to be available from 
capital sources (the “Cash Developer Fee”) which shall be paid as follows: (i) 25% of the Cash Developer 
Fee (i.e., the non-deferred portion of the Developer Fee) shall be paid at closing; (ii) 50% of the Cash 
Developer Fee less amounts already paid (i.e. 25%) as recalculated at the time of 100% construction 
completion and confirmation that the 50% Test has been met; and (iii) the balance of the Cash Developer 
Fee shall be paid at the time of the Second and Third Capital Contributions to the extent the funds are 
available.  The following table represents the proposed developer fee payment schedule outlined above.   

 
Cash Fee Payment % Cash Fee Payment $ Milestone Capital Contribution 

25% $821,250 Closing First Capital 
Contribution 

25% $821,250 100% Completion / 
conf. 50% Test is met 

 

~40% $1,283,454 Conversion Second Capital 
Contribution 

~10% $359,046 Receipt of 8609s Third Capital 
Contribution 

 
You have represented that the amount of the Developer Fee does not exceed the amount permitted 

to be paid by the tax credit issuing agency.  Deferred developer fees shall be paid from available cash flow 
as detailed in Section IV and shall bear interest at the AFR.  Principal payments on the deferred developer 
fees shall commence with the funding of the Second Capital Contribution.  The General Partner agrees to 
make a special capital contribution to the Partnership equal to any unpaid balance of the deferred portion 
of the Developer Fee if such portion has not been fully paid within 13 years from the date of the payment 
of the Second Capital Contribution. 
 
III. Property Management Fee  
 
 The General Partner may retain one of its affiliates to be the managing agent for the Property on 
commercially reasonable terms.  The management agreement, to be approved by the Investor, shall have 
an initial term of 1 year and shall be renewable annually thereafter, shall provide for an annual 
management fee not to exceed 5% of gross effective income, and shall otherwise be on commercially 
reasonable terms (including a termination right by the General Partner in the event of fraud/gross 
negligence or material default by the Manager).  If the managing agent is affiliated with the General 
Partner, the management agreement shall provide for a deferral of 100% of the management fee in the 
event that the property does not generate positive Cash Flow. 
 
IV. Cash Flow Distributions 
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Cash flow from the Property, after payment of operating expenses, which shall include  the 

Administrative Expense Reimbursement, current and any deferred property management fees from prior 
years, debt service, replenishment of required reserves (including any reserve payments which were not 
made due to insufficient cash flow) and payment of any tax liability incurred by the Limited Partner (“Cash 
Flow”), shall be distributed annually (subsequent to the Second Capital Contribution) as follows: 
 

A. to the payment of any amounts owed to the Investor; 
B. to the payment of any Operating Deficit Loans, if any; 
C. to the replenishment of the Operating Reserve; 
D. to the payment of Developer Fees, until paid in full; 
E. to The NHP Foundation or the General Partner as an annual asset management fee in the 

amount of $25,000, which amount shall be increased annually by 3%; 
F. 90% of Cash Flow to the General Partner as a preferred return with an equivalent allocation 

of income; and 
G. the remainder to be split in accordance with Partnership interests.  

 
V. Sale or Refinancing Proceeds 
 
 Net sale or refinancing proceeds (i.e., after payment of outstanding debts, liabilities (other than to 
the General Partner and its affiliates) and expenses of the Partnership, and establishment of necessary 
reserves) shall be distributed as follows: 
 

A. Repayment of outstanding loans by the limited partners, if any; 
B. Payment of amounts due to the limited partners; 
C.  Repayment of outstanding loans by the General Partner, including the Developer Fee (if 

not paid) and Operating Deficit loans; and  
D. 10% to the Investor and 90% to the General Partner.  

 
VI. Right of First Refusal / Option 

 
A. ROFR:  A qualified non-profit corporation designated by the General Partner shall have a 

right of first refusal as allowed under Section 42 of the Code, commencing upon the 
expiration of the tax credit compliance period and ending two years thereafter, to purchase 
the Property (or the limited partner interest if Section 42(i)(7) of the Code is amended to 
permit such purchase of limited partnership interests) for the minimum purchase price as 
defined in Section 42(i)(7)(B) of the Code, as amended, plus any amounts owed to the 
limited partners (the “Right of First Refusal Price”). 

 
B. Option:  The parties agree to use best faith efforts to negotiate a fair and reasonable 

purchase option for the General Partner. 
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VII. General Partner Commitments 
 

A. Low Income Housing Tax Credit Adjustment.  Our offer is based upon the assumption 
that the Partnership will qualify for and claim $1,130,746 of Tax Credits in 2023, the full 
amount of the Partnership’s Tax Credit allocation, $1,289,532, for Tax Credits for each 
year from 2024 through 2032, and $158,786 of Tax Credits in 2033.   

  
1.  Adjustments during equity payment (construction and lease-up) period  

 
a. Volume Adjuster 
In the event that either the Form 8609’s or the Final Certification indicates that the Property 
will not generate the projected aggregate amount of Tax Credits (other than as specified 
below), the Partnership Agreement will provide for a return of such capital, an adjustment 
in the amount of any unpaid Capital Contributions and/or a payment by the General Partner 
to the Investor sufficient to restore the Tax Credit Ratio as defined in Section I above.   

  
b. Timing Adjuster 
Notwithstanding the preceding paragraph, in the event that the Final Certification specifies 
that, while the aggregate amount of Tax Credits allocable to the Partnership is unchanged, 
the amount of Tax Credits allocable to the Partnership in 2023 is less than the amounts 
specified above for the corresponding year(s), the Second/Third Capital Contributions will 
be reduced by $0.60 for each dollar by which such amount exceeds the actual amount of 
Tax Credits allocable to the Partnership for such period.   
 
c. Upward Volume Adjuster 
Upon the receipt of Forms 8609s, if the aggregate amount of Tax Credits allocated to the 
Partnership exceeds the aggregate amount of Tax Credits specified above, the Total Equity 
shall be increased by an amount equal to said difference multiplied by the lesser of the Tax 
Credit Ratio and the current market price at the time of the adjuster.  However, in no event 
shall the Upward Volume Adjuster exceed $200,000.  Any adjustment will be made to the 
Third Capital Contribution.  
 
d. Upward Timing Adjuster 
In the event that the amount of Tax Credit allocable to the Partnership in 2023 is more than 
the amounts noted above for the corresponding year, the Total Equity shall be increased by 
an amount equal to the sum of (i) $0.35 for each dollar by which such amount is less than 
the actual amount of Tax Credits allocated to the Partnership for such period, up to a 
maximum of $100,000.  The Upward Volume Adjuster when combined with the Upward 
Timing Adjuster shall not exceed $200,000.  Any adjustment will be made to the Third 
Capital Contribution.    
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2. Adjustments during compliance period    
 
Compliance Adjuster 
After the Form 8609’s have been issued, in the event that the actual amount of Tax Credits 
which may be claimed by the Partnership is less than the amount specified in such Forms, 
the General Partner shall reimburse the Investor on a dollar-for-dollar basis for each lost 
dollar of Tax Credits plus any resulting penalties or taxes due.  Similarly, if there is a 
recapture of Tax Credits (except from the sale or transfer of the Investor’s interest in the 
Partnership, or due to a change of applicable tax law), the General Partner shall upon 
demand indemnify the Investor and its partners against any Tax Credit recapture liability 
(including interest, penalties and any reasonable related legal or accounting costs) which 
they may incur during the Compliance Period.  Any fees or Cash Flow payable to the 
General Partner, or its affiliates, will be subordinated to any required payment pursuant to 
this paragraph.  For recapture resulting from a change in tax law, any such amounts shall 
still be repayable from cash flow or sale or refinancing proceeds. 

 
B. Development Deficit Guarantee.  The General Partner shall be responsible for completion 

of the Property in a workmanlike manner, in accordance with approved plans and 
specifications, free and clear of all liens.  To the extent that the costs of construction and 
operations until the funding of the Second Capital Contribution exceed the amount of any 
funding by approved permanent third party lenders, any unpaid Developer Fees and the 
amount of the Investor’s capital commitment (adjusted as set forth above), the General 
Partner shall pay all such costs and expenses connected with development and construction 
of the Property, including all operating expenses of the Property until the funding of the 
Second Capital Contribution.  The contractor will be required to post a P&P Bond or a 
letter of credit with terms acceptable to Hudson.  An “owner’s” construction contingency 
in an amount equal to 5% of the construction costs will be required. 

 
C. Operating Deficit Guarantee.  The General Partner shall make interest free loans to the 

Partnership (repayable from cash flow and/or sale and refinancing proceeds as described 
above) equal to any Operating Deficits (including the administration fee described in 
Section VIII below) incurred during the period beginning on the funding of the Second 
Capital Contribution and ending on the completion of 3 consecutive years of Breakeven 
operations in an amount not to exceed 12 months of underwritten operating expenses in the 
aggregate and any draws from the Operating Reserve have been replenished.   
 
The General Partner will also be obligated to fund an Operating Reserve in an amount 
equal to 6 months of underwritten operating expenses and debt service at the time of the 
Second Capital Contribution.  Any draws from the Operating Reserve shall be replenished 
from cash flow up to 50% of the initial balance of the Operating Reserve may be drawn 
prior to payments being required under the Operating Deficit Guarantee.  It is understood 
that a portion of the Operating Reserve may be held by the lender. 

 
D. Obligations of General Partner.  Immediately following the occurrence of any of the 

following events, the General Partner shall, at the option of the Investor, (x) admit the 
Special Limited Partner or its designee as the managing general partner of the Partnership 
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and, at the option of the Investor, withdraw from the Partnership; or (y) repurchase the 
Investor’s interest in the Partnership: (i) an IRS Form 8609 is not issued with respect to 
each of the buildings in the Property in a timely manner after each such building has been 
placed in service; (ii) the Property is not fully placed in service by June 30, 2023; (iii) the 
permanent loan commitment is cancelled or substantially modified, and a suitable 
replacement loan (to be approved by the Investor) is not obtained or if the Property qualifies 
for a permanent loan not sufficient to balance the sources and uses of funds; (iv) permanent 
loan closing has not occurred by December 31, 2023; (v) the Partnership fails to meet the 
minimum set aside test (as defined in Section 42 of the Code) or fails to execute and record 
a Tax Credit Extended Use Commitment by the close of the first year of the Credit Period; 
(vi) the Partnership shall have been declared in default by any mortgage lender or under 
the tax credit allocation, or foreclosure proceedings have been commenced against the 
Property, and such default is not cured or such proceeding is not dismissed within 30 days; 
or (vii) there is a material violation of the Partnership Agreement by the General Partner 
or, if the property manager is an affiliate of the General Partner, a material violation of the 
management agreement by the manager which causes material adverse harm to the 
Investor, the Partnership or the Property. 
 
If the Investor elects to have its interest repurchased by the General Partner, the repurchase 
price shall be equal to the sum of (i) 105% of the Total Equity, (ii) interest at Prime + 1% 
on capital contributions made to date, and (iii) any tax liability incurred by the Investor as 
a result of such repurchase, less the amount of Total Equity which has not been contributed 
by the Investor at such time. 

  
E. Replacement Reserve.  Commencing with the month following Completion, the 

Partnership will make a minimum monthly replacement reserve deposit (the “Minimum 
Deposit”) equal to (on an annualized basis) the greater of (i) the amount required by the 
permanent lender and (ii) $250/unit.  The amount of the Minimum Deposit shall be 
increased annually by 3%.  If the sum of all lender-imposed monthly replacement reserve 
deposits is less than the Minimum Deposit, Investor will establish a separate account into 
which the General Partner will deposit the difference.  Any interest earned on such account 
shall become a part thereof. 

 
F. Reporting.  The Partnership will be required to furnish Investor with (a) quarterly 

unaudited financial statements within 45 days after the end of each quarter of the fiscal 
year; (b) annual audited financial statements within 60 days after the end of each fiscal 
year; (c) an annual budget for each fiscal year of the Partnership, not later than November 
1 of the preceding year; and (d) the Partnership’s tax returns and K-1 forms within 45 days 
after the end of each fiscal year.  The penalty for any failure to deliver Partnership tax 
returns or K-1 forms prior to the specified deadline shall be (i) $50 per day for the first 
seven days after such deadline, (ii) $100 per day for the next seven days, and (iii) $150 per 
day thereafter, provided that the amount of such penalty shall not exceed $5,000 in any 
year. 
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VIII. Fees to Affiliates of Hudson 
 

Administrative Expense Reimbursement.  An affiliate of Hudson shall receive an annual 
administrative expense reimbursement from the Partnership in the amount of $5,000, which 
amount shall be increased annually by 3%.  Such fee shall commence in the year of funding of the 
Second Capital Contribution. 

 
IX. Representations, Warranties and Covenants 
 
 The General Partner shall make certain representations and warranties as to the Partnership, the 
General Partner and the Property to be set forth in the Partnership Agreement.  The payment of each 
Capital Contribution shall be conditioned upon certification by the General Partner as to the continued 
accuracy of these representations and warranties. 
 
X. Accountants 
 
 The Accountants for the Partnership shall be Novogradac & Co, Cohn Reznick or another firm 
approved by the Investor.  The Accountants shall prepare tax and financial reports as set forth in the 
Partnership Agreement, and the Final Certification referred to in Section I.c. above. 
 
XI. Investment Partnership Rights 
 
 The Partnership Agreement will provide certain approval rights as to major actions proposed to be 
taken by the General Partner.  The Investor shall have the right to remove the General Partner and the 
Manager for cause. 
 
XII. Insurance 
 
 At the closing, the General Partner shall provide for title insurance satisfactory to counsel to the 
Investor in an amount equal to the sum of all Capital Contributions, all mortgage loans and the amount of 
any Development Fee Note.  Prior to the payment of any additional installment of the Capital Contribution, 
a “date down” of such policy shall be provided.   
 

The General Partner shall provide for (i) liability (general and excess) insurance in an aggregate 
amount of at least $6,000,000 per occurrence ($11,000,000 aggregate in the case of high rise buildings 
between 11 and 40 stories) (increased biennially by the CPI Percentage), (ii) hazard insurance (including 
boiler and machinery coverage) and flood insurance in an amount of not less than the full replacement 
value of the Property, (iii) rental loss insurance for a period of 12 months after the date of loss and (iv) 
law and ordinance coverage with no sublimit, including changes in law and ordinances enacted during the 
course of reconstruction.  Builder's risk insurance shall be provided during construction.  Architects shall 
submit evidence of errors and omissions coverage, in amounts reasonably satisfactory to the Investor.  
Workers compensation insurance shall be provided as to any entity with employees working at the 
Apartment Complex.  All policies shall name the Investor as an additional insured and/or lender’s loss 
payee (where applicable) and shall otherwise be subject to Investor approval. 
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XIII. Indemnity Agreement 
 
 The General Partner shall indemnify the Investor, Hudson and its affiliates, and their respective 
officers and directors for any untrue statement of a material fact or omission to state a material fact 
necessary to make any such statement, in light of the circumstances under which they were made, not 
misleading, by the General Partner or its agents set forth in any document delivered by the General Partner 
or its agents in connection with the acquisition of the Property, the investment by the Investor in the 
Partnership and the execution of the Partnership Agreement. 
 
XIV. General Conditions 
 
 Payment of the Second/Third Capital Contributions shall be conditioned upon completion of an 
appropriate due diligence review by the Investor to confirm that there have been no changes in material 
circumstances affecting the Property, including  (i) receipt of estoppel letter(s) from all lenders; (ii) review 
of title (including a “date-down” endorsement), survey, environmental and other legal and regulatory 
matters, (iii) receipt of a “No Change” legal opinion from counsel to the Partnership, and (iv) certification 
by the General Partner as to the continued accuracy of representations and warranties made in the 
Partnership Agreement. 
 
XV. Conditions to Closing 
 
 Hudson will perform, and will request the full cooperation of you and your professionals in, 
customary due diligence in connection with the acquisition of the Property and the Investor interest in the 
Partnership.  
 

To facilitate the due diligence process, you agree to deliver to Hudson in a timely manner: (i) an 
appraisal; (ii) a Phase I environmental study of the Property site, prepared in accordance with ASTM 
standards, and any subsequent additional testing deemed necessary by Investor in its sole discretion; (iii) 
evidence that none of the buildings are located in the 100 year flood plain; (iv) evidence of the 
allocation/reservation of Tax Credits; (v) evidence of payment by the General Partner of any taxes 
imposed on the transfer of the limited Partnership interest in the Partnership; (vi) representation from a 
certified public accountant with regard to the tax credit basis being sufficient to support the allocated Tax 
Credits and the validity of depreciating real property over 30 years; (vii) evidence of the financial status 
of the Guarantor) by way of current financial statements prepared in accordance with A.I.C.P.A. standards; 
(viii) evidence that the proforma rents are at least at a 10% discount to market rents; and (ix) such other 
materials as are reasonably required by Investor as part of its customary financial and legal due diligence 
review.  Such items shall be prepared and furnished at your own expense.  Your execution of this Letter 
of Intent will also be deemed consent to perform background checks on the principal(s) of the General 
Partner and Developer, as well as any individual Guarantor.  At closing, Hudson shall be reimbursed up 
to $50,000 for its legal and due diligence related expenses.  The General Partner understands that any 
consultant, engineering, environmental or other, selected for the project shall be acceptable to the lender 
and to the equity investor and that the Partnership shall bear the cost of fees associated with pre-
construction feasibility studies, structural analysis, and monthly inspections.  In the event this Letter of 
Intent is terminated or the transaction does not close, Hudson shall be reimbursed for its legal and due 
diligence expenses incurred to date. 
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 Additionally, approval of this transaction is subject to Investor’s satisfactory completion of due 
diligence and Investment Committee approval in its sole and absolute discretion.  By executing this 
proposal and in consideration of the substantial expenses to be incurred by Hudson and its affiliates in 
legal and accounting fees and for due diligence, you agree that you and your affiliates will not offer any 
interest in the Property to any other party unless this Letter of Intent is terminated by mutual consent or 
unless you are notified that, pursuant to its due diligence, the Investor will not complete its investment in 
the Partnership, which notification shall be given not later than 45 days from our receipt of this Letter of 
Intent executed by you, subject to extension in the event of any delay on your part in furnishing the 
requested due diligence materials.  
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The terms of this proposal are confidential, and you have agreed not to share this proposal 

or its terms with any other party (other than entities that are parties to this transaction).  If the 
above proposal is acceptable, please indicate your acceptance by executing two copies of this Letter of 
Intent and returning one to Hudson at the above address.  We look forward to working with you. 
 

Sincerely, 
 
Hudson Housing Capital LLC 
 
 

By:     
       Joshua Lappen 
       Vice President 
 
Cc: Sam Ganeshan, Hudson Housing Capital, LLC 
 
ACCEPTED AND AGREED TO 
THIS _____ DAY OF _______, ____ 
 
 
 
By:      
Name:   
Title: 



  

 



01/19/2021

NHP Foundation
1090 Vermont Avenue, NW Suite 400 
Washington, DC 20005
Attn: John Hoffer

Re: Preliminary Application for Financing

Program: Multifamily Rental Developments with Rent Restrictions
New Construction and/or Substantial Rehabilitation and/or Term Mortgages

Property: The Citadel | Houston, TX

Dear John:

Thank you for your interest in Citi Community Capital’s financing programs. This letter offers 
an opportunity to submit a preliminary application (“Preliminary Application”) for financing to 
Citibank, N.A. (“CITI”) under the Program referenced above.

Upon CITI’s receipt of (1) a copy of this letter signed to acknowledge the terms and conditions 
of the proposed financing, including those terms and conditions set forth in the Term Sheet dated 
January 15, 2021 (“Term Sheet”) attached hereto as Exhibit A; and (2) the Application Fee 
(as defined in the Term Sheet) in accordance with the instructions in the Check and Wire 
Instructions attached hereto as Exhibit B, this letter shall constitute a Preliminary Application 
(“Preliminary Application”) by you (the “Applicant”) to CITI to m for a construction and a 
permanent loan for the Property under the Program referenced above. The Preliminary 
Application and Complete Application (as defined below) are collectively referred to herein as 
the “Application.”

The Preliminary Application shall be deemed a complete application (“Complete Application”) 
upon receipt by CITI of all of the following:

 An original of this Preliminary Application, executed by Borrower, together with the
Application Fee (as defined in the Term Sheet);

 All documentation and information requested in a “CITI Processing” package to be
delivered by CITI to Applicant promptly after receipt by CITI of the Preliminary
Application including, without limitation, financial statements for Borrower and
Guarantor;

 A preliminary title report or title commitment acceptable to CITI;
 An appraisal report acceptable to CITI;
 An environmental report and plan and specification review acceptable to CITI; and
 All additional information or documentation reasonably requested by CITI.

Upon satisfaction of all of the conditions and requirements of the Program, including approval
from the appropriate CITI credit committee, the loan applied for will be arranged by CITI
(“Loan”).
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In connection with this Application, CITI will be acting solely as a principal and not as your 
agent, advisor or fiduciary. CITI has not assumed a fiduciary responsibility with respect to 
this Application, and nothing in this Application or in any prior relationship between you 
and CITI will be deemed to create an advisory, fiduciary or agency relationship between us 
in respect of this Application. You should consider carefully whether you would like to 
engage an independent advisor to represent or otherwise advise you in connection with this 
Application, if you have not already done so.

Terms

The terms of the financing are described in the Term Sheet annexed hereto as Exhibit A and 
incorporated herein by this reference. All terms used as defined terms but not defined herein 
shall have the meaning set forth in the Term Sheet.

Exclusivity

CITI and Applicant herein represent and warrant to the other that neither has dealt with any 
mortgage broker in connection with this financing and agree to indemnify and hold the other 
harmless against claims brought by brokers with whom they or their representatives have dealt in 
connection with the financing contemplated hereby.

Applicant agrees that CITI shall have the exclusive right but not the obligation to make a Loan 
with respect to the Property in accordance with the terms of this Preliminary Application for a 
period (the “Exclusivity Period”) commencing on the date hereof and concluding on the forty-
fifth (45th) day after the date of CITI’s receipt of the Complete Application. Applicant warrants 
that there is no other signed loan application regarding the Property now pending with any other 
lender (with the exception of subordinate lenders, if any).

In the event that all approvals necessary for CITI to provide the contemplated financing are not 
processed by CITI within the Exclusivity Period, Applicant may request that CITI terminate 
processing of the Application and return any remaining Application Fee unused by CITI. 
Applicant hereby agrees to send funds to CITI in a sufficient amount to cover any costs CITI has 
occurred in processing the Application that were not fully covered by the Application Fee. This 
Application shall thereafter immediately cease to be of any further effect and all obligations 
hereunder shall terminate without the need for any further action by either party.

Applicant understands and agrees that the Preliminary Application does not, in any 
manner, constitute a commitment or agreement to make a loan. Any documentation will be 
forthcoming only after approval of the underwriting by CITI’s credit committee. The 
financing will be documented separately and will contain terms and conditions that may be 
in addition to or in substitution of those set forth in the PreliminaryApplication.

If Applicant does not accept this Preliminary Application by signing it and returning it with the 
Application Fee, it shall automatically expire fifteen (15) days after the date hereof.

This Preliminary Application represents the entire understanding between Applicant and CITI 
and may only be changed in writing with signatures of both Applicant and CITI.

Thank you for the opportunity to be considered as a source of financing for the Property.
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Sincerely,

CITIBANK, N.A.

Attachments
- Exhibit A: Term Sheet, dated January 15,

2021
- Exhibit B: Check and Wire Instructions

By signing below, the Applicant acknowledges and agrees to the foregoing terms and conditions
of this Preliminary Application, including those in the attached Term Sheet.

Sponsor:

By: _______________________________

Name: _______________________________

Title: _______________________________
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In connection with any proposed transaction, CITI will be acting solely as a principal and not as your agent, 
advisor, account manager or fiduciary. CITI has not assumed a fiduciary responsibility with respect to the 
proposed transaction, and nothing in this or in any prior relationship between you and CITI will be deemed to 
create an advisory, fiduciary or agency relationship between us in respect of the proposed transaction. You 
should consider carefully whether you would like to engage an independent advisor to represent or otherwise 
advise you in connection with any proposed transaction, if you have not already done so.

Any terms set forth herein are intended for discussion purposes only and are subject to the final terms as set forth in 
separate definitive written agreements. This Preliminary Application is not a commitment to lend, syndicate a 
financing, underwrite or purchase securities, or commit capital nor does it obligate us to enter into such a commitment. 
By accepting this Preliminary Application, subject to applicable law or regulation, you agree to keep confidential the 
existence of and proposed terms for any contemplated transaction.

The provision of information in this Preliminary Application is not based on your individual circumstances and should 
not be relied upon as an assessment of suitability for you of a particular product or transaction. Even if CITI possesses 
information as to your objectives in relation to any transaction, series of transactions or trading strategy, this will not be 
deemed sufficient for any assessment of suitability for you of any transaction, series of transactions or trading strategy.

This Preliminary Application is provided for information purposes and is intended for your use only. Except in those 
jurisdictions where it is impermissible to make such a statement, CITI hereby informs you that this Preliminary 
Application should not be considered as a solicitation or offer to sell or purchase any securities or other financial 
products. This Preliminary Application does not constitute investment advice and does not purport to identify all risks 
or material considerations which should be considered when undertaking a transaction. CITI makes no 
recommendation as to the suitability of any of the products or transactions mentioned. Any trading or investment 
decisions you take are in reliance on your own analysis and judgment and/or that of your advisors and not in reliance 
on us.

CITI is required to obtain, verify and record certain information that identifies each entity that enters into a formal 
business relationship with CITI. CITI will ask for your complete name, street address, and taxpayer ID number. CITI 
may also request corporate formation documents, or other forms of identification, to verify information provided.

Although Citibank, N.A. (together with its subsidiaries and branches worldwide, "Citibank") is an affiliate of CITI, you 
should be aware that none of the financial instruments or other products mentioned in this Application (unless 
expressly stated otherwise) are (i) insured by the Federal Deposit Insurance Corporation or any other governmental 
authority, or (ii) deposits or other obligations of, or guaranteed by, Citibank or any other insured depository institution.

IRS Circular 230 Disclosure: CITI and its employees are not in the business of providing, and do not provide, tax or 
legal advice to any taxpayer outside of CITI. Any statements in this Preliminary Application regarding tax matters were 
not intended or written to be used, and cannot be used or relied upon, by any taxpayer for the purpose of avoiding tax 
penalties. Any such taxpayer should seek advice based on the taxpayer’s particular circumstances from an independent 
tax advisor.

© 2019 Citigroup Global Markets Inc. Member SIPC. All rights reserved. CITI and Arc Design are trademarks and 
service marks of Citigroup Inc. or its affiliates and are used and registered throughout the world.



Exhibit A
TERM SHEET

Multifamily Rental Developments with Rent Restrictions
New Construction and/or Substantial Rehabilitation and/or Term Mortgages

Tax-Exempt “Back-to-Back” Loan Structure

The Citadel Apartments

January 15, 2021

NOTE: This Term Sheet constitutes a brief summary of certain, but not all transaction terms and conditions for 
discussion purposes only. The summary that follows is subject to credit approval and does not constitute an offer or 
commitment.

In connection with this Term Sheet, CITI will be acting solely as a principal and not as your agent, advisor or 
fiduciary. CITI has not assumed a fiduciary responsibility with respect to this Term Sheet, and nothing in this 
transaction or in any prior relationship between you and CITI will be deemed to create an advisory, fiduciary 
or agency relationship between us in respect of this Term Sheet. You should consider carefully whether you 
would like to engage an independent advisor to represent or otherwise advise you in connection with this Term 
Sheet, if you have not already done so.

PRELIMINARY LOAN TERMS

Transaction
Summary: CITIBANK, N.A. (“CITI”) proposes to arrange a tax-exempt construction/permanent loan

to the Issuer (the “Governmental Lender”). The proceeds of the loan to Governmental
Lender shall fund an interim construction loan converting into a permanent mortgage loan
(“Tax-exempt Loan”) by Governmental Lender to the Borrower for the Property described
below. If required by Governmental Lender, a fiscal agent (“Fiscal Agent”) will be
appointed and will be responsible for following the terms of the Tax-exempt Loan
documents and administering funds held under the Construction Funding Agreement.

The Tax-exempt Loan will have two distinct phases: (1) Construction Phase - an initial
phase during which funds will be fully advanced to Governmental Lender and loaned to
Borrower (through a Fiscal Agent) on a “draw-down” basis. Payments on the Tax-
exempt Loan during the Interim Phase will be interest only. (2) Permanent Phase - a
subsequent phase when, upon completion of construction and achievement of stabilized
operations, no additional funds will be available to Borrower. Payments during the
Permanent Phase will include principal reduction payments as well as interest.

Property: A to-be-constructed multifamily project containing 74 units located in Houston, TX. The
property is commonly referred to as “The Citadel Apartments” (“Property”).

Set-Asides: 15% of the units are reserved for individuals or families whose income is no greater than
30% of Area Median Income (“AMI”), 11% of the units are reserved for individuals or
families whose income is no greater than 50% of AMI, 49% of the units are reserved for
individuals or families whose income is no greater than 60% of AMI, 12% of the units are
reserved for individuals or families whose income is no greater than 80% of AMI, and 9%
of the units are reserved at market rents.

Applicant: The NHP Foundation, a Washington, DC non-profit corporation.
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Borrower: A single asset entity whose manager or general partner is the Applicant or an affiliate of
Applicant. Borrower entity, its constituent entities and its partnership (or partnership)
agreement must be acceptable to CITI in all respects.

LIHTC Investor/
Syndicator: The Low Income Housing Tax Credit (“LIHTC”) Investor/Syndicator, the upper tier

investor(s) and the terms and conditions of the partnership (or operating) agreement must
be acceptable to CITI in all respects including, particularly, the timing and conditions to
funding capital contributions.

Guarantor(s): The NHP Foundation and/or other individual(s) or corporate entity acceptable to CITI in
all respects. The Guarantor(s)’ financial condition(s) must be acceptable to CITI in all
respects.

Subordinate Debt: The sources of subordinate debt and the subordinate loan documents must be acceptable
to CITI in all respects. All subordinate debt must fund prior to Loans funding unless
CITI approves other arrangements.

Loan Security: First lien on land and any improvements, UCC filings for fixtures; assignment of all
leases and rents; and, a first priority collateral assignment of all contracts, management
agreements, and other agreements and all permits relating to the Property. Ground leases
must be subordinate to CITI’s lien position unless the fee interest is owned by a
government agency to ensure long-term affordability. All income and rent restrictions
will be subordinate to the CITI security instrument.

Construction Phase
Recourse Guarantees: Prior to conversion of the Loans to their Permanent Phases (described below) the Loans

will be fully recourse to the Borrower and to the Guarantor(s) and Completion and
Repayment Guarantees are required from the Borrower and the Guarantor(s).

Guarantees,
Permanent Phase: None, except for industry standard carve outs (“Carve Outs”). Carve Outs include

guarantees against fraud, misrepresentation, bankruptcy and environmental issues.

Environmental
Indemnity: Borrower and Guarantor(s) will be liable for CITI’s standard environmental indemnity.

Closing: Closing is subject to full satisfaction of CITI’s standard due diligence, underwriting and
credit approval processes, and the execution and delivery of all required loan documents,
delivery of opinions, payment of fees and other customary requirements.

Closing Date (est.): May 2021

CONSTRUCTION PHASE:

Tax-Exempt
Construction Phase
Loan Amount: An amount currently estimated to be $3,540,000 on the Tranche A piece and $11,460,000

on the Tranche B piece, for total proceeds of $15,000,000, but in any event, an amount not
to exceed 80% of the costs covered through the Construction Phase. Tranche A and
Tranche B will be fully funded at the closing of the Construction Phase Loan.

Term: 30 months, plus one 6-month extension(s). Fees for the extension(s) are indicated below
under “Fees & Expenses”.
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Construction Phase
Interest Rate:
(Tranche A):

Construction Phase
Interest Rate:
(Tranche B)

Note About
LIBOR:

Construction Phase
Interest Day Count:

Interest Reserve:

Availability:

Loan in Balance:

Amortization:

Prepayment and
Yield Maintenance:

A fixed rate equal to the sum of the 18 year LIBOR swap index (0.75% Floor) plus a 
spread of 2.70%. Currently, the 18 year LIBOR swap index is 1.47% for a current 
indicative rate of 4.17%. The rate does not include Issuer, Trustee, or miscellaneous third 
party fees. The rate will be committed at the time of closing of the Construction Phase 
financing. Pricing is based on current market conditions and is subject to change.

A fixed rate equal to the sum of the 3 year LIBOR swap index (which shall have a floor of 
0.50%) plus a spread of 2.65%. Currently, the 3 year LIBOR swap index is trading 
at approximately 0.37%, for an all-in rate of 3.15%. The rate does not include 
Issuer, Trustee, or miscellaneous third party fees. The rate will be committed at the 
time of closing of the Construction Phase financing. Pricing is based on current market 
conditions and is subject to change.

As of December 31, 2021, it is anticipated that LIBOR will cease to be available or will 
no longer be published. CITI reserves the right to move to a new index in advance of the 
anticipated discontinuance, and any term sheets for CITI transactions not yet closed that 
reflect the rate prior to discontinuance are subject to change

Actual/360.

Calculated at the Construction Phase interest rates noted above. The Interest Reserve will 
be sized based on an analysis of the projected draw schedule for the Loan from the closing 
of the Construction Phase financing through Conversion.

Tax-exempt Loan proceeds will be fully funded to the Fiscal Agent at Closing and then 
advanced to Borrower on a “draw down” basis upon receipt of a written request from 
Borrower, supported by documentation acceptable to CITI. Borrower will be required to 
submit a loan budget worksheet with each draw request tracking all Property sources and 
uses of funds. Draw requests limited to one per month.

The Loans must remain “in balance” during the Construction Phase. “In balance” means 
that (1) the funds available during the Construction Phase (from the Loan and all other debt 
and equity sources) are sufficient to complete the construction or rehabilitation of the 
Property and all other expenses reasonably expected to be necessary to achieve the 
conditions for conversion of the Loans to the Permanent Phase; and (2) the sources 
available at Conversion are sufficient to pay down the Construction Phase Loan Amounts 
to the Permanent Phase Loan Amounts, along with any other funding requirements for 
Conversion.

None. Payments on the Loans during the Construction Phase will be interest only.

Voluntary prepayment of Construction Phase Loan principal amounts during the 
Construction Phase, including those as a result of a Borrower default, may be made without 
prepayment fee or penalty unless the Construction Phase Loan Amount is reduced to less 
than the Permanent Phase Loan Amount (as defined below).

If the prepayment reduces the total Loans to an amount less than the Permanent Phase 
Loan Amount, the Borrower shall pay the greater of: (i) 1% of the amount of the Loans 
prepaid below 100% of the Permanent Phase Loan Amount; or (ii) CITI’s standard yield
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maintenance amount on the amount of the Loans prepaid below 100% of the Permanent
Phase Loan Amount.

In the event that Loan prepayment resulting from a Loan resizing, as determined by CITI
in its sole discretion, reduces the Loans to an amount less than the Permanent Phase Loan
Amount, the Borrower shall pay the greater of: (i) 1% of the amount of the Loans prepaid
below 90% of the Permanent Phase Loan Amount; or (ii) CITI’s standard yield
maintenance amount on the amount of the Loans prepaid below 90% of the Permanent
Phase Loan Amount.

Notwithstanding any of the above, in the event the amount of such prepayment would
cause the amount of the Loans to fall below 50% of the Permanent Phase Loan Amount,
the Borrower shall be required to repay the Loans in full plus the greater of: (i) 1% of
the amount of the Loans repaid below 90% of the Permanent Phase Loan Amount; or (ii)
CITI’s standard yield maintenance amount on the amount of the Loans repaid below
90% of the Permanent Phase Loan Amount.

If Borrower prepays the Loans through the application of insurance proceeds or a
condemnation award, no prepayment fee shall be payable to CITI.

Budget and Contingencies: The budget for the Construction Phase, including all budget line items, is subject to CITI
approval. The budget shall include a hard cost contingency of no less than 5% of
budgeted hard costs for new construction projects and no less than 10% of budgeted hard
costs for rehabilitation projects. The budget shall include a soft cost contingency of no
less than 5% of budgeted soft costs, excluding 1) soft costs incurred prior to or in
connection with closing; 2) interest reserve and bank fees; 3) capitalized operating
reserve deposits and other costs that may be due in connection with Conversion for which
specific sources are identified; and 4) developer fees.

General Contractor and
Bonding Requirements: The general contractor and the construction contract must be acceptable to CITI. CITI will

require payment and performance bonds equal to 100% of the construction contract
amount. Surety issuing bonds must have an A.M. Best rating of “A/VIII” or better and
must be acceptable to CITI in all other respects. In lieu of bonds, CITI will accept a letter
of credit (“LC”) equal to 10% of the hard cost budget. LC provider must be rated “BBB”
or better.

Retainage: Construction contract will provide for a minimum retainage of 10% of each construction
pay application until 50% construction completion is achieved, and zero retainage
thereafter, unless other arrangements have been approved by CITI. All retained amounts
will be released upon final, lien-free completion of construction, as approved by CITI.

PERMANENT PHASE

Tax-Exempt
Permanent Phase
Loan Amount: An amount currently estimated to be in the maximum amount of $3,540,000, or such other

loan amount supported by CITI’s underwriting of the Property at the time of Conversion
in accordance with CITI’s underwriting requirements including those listed below.

Maturity Date: Anticipated nominal maturity date of 38 years following the Closing Date, subject to any
Governmental Lender restrictions.

Term: 15 years.

Amortization: 3 year interest-only period followed by a 35 year amortization schedule.
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Mandatory
Prepayment: At the end of the 18th year following the Closing Date, CITI, in its sole discretion, can

require repayment of the Tax-exempt Loan in full (upon not less than six (6) months prior
written notice).

Lockout Period: From the Conversion Date until the 10th anniversary of the Conversion Date.

Yield Maintenance
Period: From Closing until 6 months prior to the end of the 18th year following the Closing Date.

Tax-Exempt
Permanent Phase
Interest Rate: See Tax-Exempt Construction Phase Interest Rate Tranche A above.

Tax-Exempt
Permanent Phase
Interest Day Count: Actual/360

Conversion to
Permanent Phase
Requirements: Conversion requirements include completion of construction and 90% physical

occupancy of Project for three consecutive calendar months. CITI will review the
Property’s net operating income to determine the maximum Permanent Phase Loan
Amount based on the Debt Service Coverage and Loan-to-Value noted below.

Debt Service Coverage: A minimum of 1.15 to 1.00.

Loan-to-Value: 90% of market value, based on restricted rents and inclusive of value of permanent below
market financing (if applicable), assuming project rents on 80% or more of the units are
discounted to a level at least 10% below market. Otherwise, 85%.

Other Conversion
Requirements: As may be required by Governmental Lender and/or permanent credit enhancer.

Replacement Reserve: Upon Conversion, Borrower will be required to fund a Replacement Reserve for each of
the first five years following Conversion in a minimum amount of $250/unit/year for
new construction projects or, for renovation projects, in an amount determined by a
Physical Needs Assessment acceptable to CITI, but in a minimum amount of
$250/unit/year. For each successive five year period thereafter until Tax-exempt Loan
maturity, the Replacement Reserve level will be determined by a new Physical Needs
Assessment acceptable to CITI.

Taxes and Insurance: Commencing upon Conversion, real estate taxes and insurance premiums must be
escrowed with the Tax-exempt Loan servicer (“Servicer”) on a monthly prorated basis in
an amount sufficient to enable the Servicer to pay (at least 30 days before due) all taxes,
assessments, insurance premiums or other similar charges affecting the Property.

OTHER:

Appraisal, Environmental,
Plan/Cost Reviews: Appraisal and Plan/Cost Review reports will be commissioned and reviewed by CITI.

CITI may rely upon environmental reports commissioned by Borrower if report is current
(within 12 months) and CITI has been provided evidence of acceptable E&O insurance
coverage carried by Borrower’s environmental consultant and a reliance letter in form
acceptable to CITI. Otherwise, CITI will commission its own environmental report.
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Appraisal, environmental and plan/cost reviews must be acceptable to CITI in all respects.
CITI reserves the right to either co-engage any vendor providing the foregoing services
and/or to share the reports with a LIHTC Investor/Syndicator.

Property Tax
Abatements, Incentives: All documentation related to any tax abatement or tax incentives must be acceptable to

CITI in all respects.

Developer Fee:

HAP Contract:

FEES & EXPENSES:

Application Fee:

Origination Fee:

CITI Legal Fees (est):

Course of Construction
Inspections (est):

Construction Term
Extension Fee:

Conversion Fee
and Expenses:

Other Costs:

Term Sheet
Expiration Date:

Rate Lock:

Any developer fee paid prior to conversion to the Permanent Phase shall be pre-approved 
by CITI in its sole discretion.

An acceptable HAP contract is required by CITI prior to closing.

$25,000, which amount shall be non-refundable (except as set forth in the “Exclusivity” 
section of the Preliminary Application, if applicable) and due and payable upon acceptance 
of a Loan Application. This fee is applicable toward third party reports, loan underwriting 
and processing (in the minimum amount of $5,000), and CITI’s initial legal fees. Applicant 
is responsible for the payment of all reasonable costs incurred in connection with the 
underwriting, processing and/or closing of the Tax-exempt Loan (including CITI legal 
fees).

A non-refundable Origination Fee equal to 1.00% of the Construction Phase Loan Amount 
and 1.00% of the Permanent Phase Loan Amount (“Origination Fee”) shall be earned in 
full by CITI upon the closing of the Loans, and is due and payable at that time.

$90,000. Estimated fees of CITI’s counsel for the initial closing is to be determined and 
assumes no significant negotiation over CITI’s form documents. A portion of the 
Application Fee will be applied to initial CITI counsel fees. Applicant agrees to make a 
supplemental deposit to cover CITI’s counsel fees once the drafting of legal documentation 
commences, if requested.

$TBD/monthly report.

One (1) six-month extension option at no cost.

A Conversion fee equal to $10,000 will be charged by CITI. Other expenses, including 
insurance review, site inspection and loan servicer set-up fees are estimated to be $7,500.

Applicant is responsible for costs of survey, title insurance policy, hazard insurance policy, 
tax escrow fee and all other normal and customary loan closing expenses.

January 29, 2021 unless attached to a signed Application received by CITI on or 
before January 29, 2021 along with the Application Fee, in which case 150 days 
following the date of the Application.

No earlier than 5 business days prior to Closing. Rate lock must occur on or before 150 
days following the date of the Application.
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This Term Sheet is an indication of our proposal to finance the Property. It is understood and agreed that this Term 
Sheet does not, in any manner, constitute a commitment to lend. The financing documents evidencing the Loan will 
be documented separately and will contain terms and conditions that may be in addition to or in substitution of those 
set forth in this Term Sheet.

Any terms set forth herein are intended for discussion purposes only and are subject to the final terms as set forth in 
separate definitive written agreements. This Term Sheet is not a commitment to lend, syndicate a financing, 
underwrite or purchase securities, or commit capital. By accepting this Term Sheet, subject to applicable law or 
regulation, you agree to keep confidential the existence of and proposed terms for any transaction contemplated hereby 
(a “Transaction”).

The undersigned hereby accepts the foregoing Commitment and agrees to be bound by the terms, requirements and 
conditions set forth herein.

SPONSOR:

By:

Name:

Title:
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This Term Sheet is provided for information purposes and is intended for your use only. Except in those jurisdictions where it is 
impermissible to make such a statement, CITI hereby informs you that this Term Sheet should not be considered as a solicitation 
or offer to sell or purchase any securities or other financial products. This Term Sheet does not constitute investment advice and 
does not purport to identify all risks or material considerations which should be considered when undertaking a transaction. CITI 
makes no recommendation as to the suitability of any of the products or transactions mentioned. Any trading or investment 
decisions you take are in reliance on your own analysis and judgment and/or that of your advisors and not in reliance on us.

CITI often acts as (i) a market maker; (ii) an issuer of financial instruments and other products; and (iii) trades as principal in 
many different financial instruments and other products, and can be expected to perform or seek to perform investment banking 
and other services for the issuer of such financial instruments or other products. The author of this Term Sheet may have discussed 
the information contained herein with others within or outside CITI and the author and/or such other Citi personnel may have 
already acted on the basis of this information (including by trading for CITI's proprietary accounts or communicating the 
information contained herein to other customers of CITI). CITI, CITI's personnel (including those with whom the author may have 
consulted in the preparation of this Term Sheet), and other customers of CITI may be long or short the financial instruments or 
other products referred to in this Term Sheet, may have acquired such positions at prices and market conditions that are no longer 
available, and may have interests different from or adverse to your interests.

CITI is required to obtain, verify and record certain information that identifies each entity that enters into a formal business 
relationship with CITI. CITI will ask for your complete name, street address, and taxpayer ID number. CITI may also request 
corporate formation documents, or other forms of identification, to verify information provided.

Although Citibank, N.A. (together with its subsidiaries and branches worldwide, "Citibank") is an affiliate of CITI, you should be 
aware that none of the financial instruments or other products mentioned in this term sheet (unless expressly stated otherwise) are 
(i) insured by the Federal Deposit Insurance Corporation or any other governmental authority, or (ii) deposits or other obligations
of, or guaranteed by, Citibank or any other insured depository institution.

IRS Circular 230 Disclosure: CITI and its employees are not in the business of providing, and do not provide, tax or legal advice 
to any taxpayer outside of CITI. Any statements in this term sheet regarding tax matters were not intended or written to be used, 
and cannot be used or relied upon, by any taxpayer for the purpose of avoiding tax penalties. Any such taxpayer should seek advice 
based on the taxpayer’s particular circumstances from an independent tax advisor.

© 2020 Citigroup Global Markets Inc. Member SIPC. All rights reserved. Citi and Arc Design are trademarks and service marks of Citigroup Inc. 
or its affiliates and are used and registered throughout the world.
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April 23, 2021  
 
CHCDC Affordable Elderly, LLC 
1090 Vermont Ave., NW, Suite 400 
Washington, DC 20005 
Attn: John Hoffer 
 
Re: The Citadel 
         Houston, Texas  
 
Dear John: 
 
Citibank, N.A. (“CITI”) understands that CHCDC Affordable Elderly, LLC intends to submit an application to 
TDHCA for tax-exempt bonds and 4% Low Income Housing Tax Credits. CITI is interested in providing the 
related construction and permanent loan for the project (see attached Term Sheet, “Exhibit A”).   
 
This letter is not intended to be, and shall not constitute, a commitment to lend, syndicate a financing, underwrite 
or purchase securities, commit capital, or provide or arrange any portion of the financing for the Project. Such 
obligations would arise only under separate written agreements acceptable to CITI in its sole discretion. 
Furthermore, any such commitments would be subject to, among other things, (a) the satisfactory completion of 
CITI’s customary due diligence review; (b) approval by CITI internal committees; (c) the receipt of any necessary 
governmental, contractual and regulatory consents or approvals in connection with the Project and the related 
financing; (d) the negotiation and documentation of the financing referred to above, including the terms and 
conditions of the financing, in form and substance satisfactory to CITI and its counsel; and (e) there not having 
occurred any disruption of or change in financial, banking or capital market conditions that, in CITI’s judgment, 
could make it inadvisable or impractical to proceed with any portion of the financing of the Project.  CITI is aware 
that the project intends to utilize income averaging for the purpose of establishing rent and income limitations 
associated with the Low Income Housing Tax Credit program. 
 
Neither CITI nor any of its affiliates shall have any liability (whether direct or indirect, or in contract, tort or 
otherwise) to CHCDC Affordable Elderly, LLC,  the Project or any other person, claiming CHCDC Affordable 
Elderly, LLC or the Project, as the case may be, for or in connection with the delivery of this letter. 
 
In connection with this transaction, CITI will be acting solely as a principal and not as your agent, advisor or 
fiduciary.  CITI has not assumed a fiduciary responsibility with respect to this transaction, and nothing in this 
transaction or in any prior relationship between you and CITI will be deemed to create an advisory, fiduciary or 
agency relationship between us in respect of this transaction.  You should consider carefully whether you would 
like to engage an independent advisor to represent or otherwise advise you in connection with this transaction, if 
you have not already done so. 
 
Very truly yours, 
CITIBANK, N.A. 
 
 
 
 
 
 
Encl. - Exhibit A 

Bryan Dickson
2021.04.23 17:
58:15 -05'00'



 

 

 

 

Exhibit A 

TERM SHEET 
 

Multifamily Rental Developments with Rent Restrictions 

New Construction and/or Substantial Rehabilitation and/or Term Mortgages 

Tax-Exempt “Back-to-Back” Loan Structure 
 

The Citadel Apartments 

 

April 23, 2021 

 

NOTE:  This Term Sheet constitutes a brief summary of certain, but not all transaction terms and conditions for 
discussion purposes only.  The summary that follows is subject to credit approval and does not constitute an offer or 
commitment. 

 

In connection with this Term Sheet, CITI will be acting solely as a principal and not as your agent, advisor or 

fiduciary.  CITI has not assumed a fiduciary responsibility with respect to this Term Sheet, and nothing in this 

transaction or in any prior relationship between you and CITI will be deemed to create an advisory, fiduciary 

or agency relationship between us in respect of this Term Sheet.  You should consider carefully whether you 

would like to engage an independent advisor to represent or otherwise advise you in connection with this Term 

Sheet, if you have not already done so. 

 

PRELIMINARY LOAN TERMS  

 

Transaction  

Summary: CITIBANK, N.A. (“CITI”) proposes to arrange a tax-exempt construction/permanent loan 
to the Issuer (the “Governmental Lender”).  The proceeds of the loan to Governmental 
Lender shall fund an interim construction loan converting into a permanent mortgage loan 
(“Tax-exempt Loan”) by Governmental Lender to the Borrower for the Property described 
below. If required by Governmental Lender, a fiscal agent (“Fiscal Agent”) will be 
appointed and will be responsible for following the terms of the Tax-exempt Loan 
documents and administering funds held under the Construction Funding Agreement. 

 
 The Tax-exempt Loan will have two distinct phases: (1) Construction Phase - an initial 

phase during which funds will be fully advanced to Governmental Lender and loaned to 
Borrower (through a Fiscal Agent) on a “draw-down” basis. Payments on the Tax-
exempt Loan during the Interim Phase will be interest only.  (2) Permanent Phase - a 
subsequent phase when, upon completion of construction and achievement of stabilized 
operations, no additional funds will be available to Borrower. Payments during the 

Permanent Phase will include principal reduction payments as well as interest.   
  
Property: A to-be-constructed multifamily project containing 74 units located in Houston, TX. The 

property is commonly referred to as “The Citadel Apartments” (“Property”). 
  
Set-Asides: 15% of the units are reserved for individuals or families whose income is no greater than 

30% of Area Median Income (“AMI”), 11% of the units are reserved for individuals or 
families whose income is no greater than 50% of AMI, 49% of the units are reserved for 
individuals or families whose income is no greater than 60% of AMI, and 25% of the units 
are reserved for individuals or families whose income is no greater than 80% of AMI.   

 
Applicant: The NHP Foundation, a Washington, DC non-profit corporation. 
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Borrower: A single asset entity whose manager or general partner is the Applicant or an affiliate of 
Applicant.  Borrower entity, its constituent entities and its partnership (or partnership) 
agreement must be acceptable to CITI in all respects. 

 

LIHTC Investor/ 

Syndicator: The Low Income Housing Tax Credit (“LIHTC”) Investor/Syndicator, the upper tier 
investor(s) and the terms and conditions of the partnership (or operating) agreement must 
be acceptable to CITI in all respects including, particularly, the timing and conditions to 
funding capital contributions.   

 
Guarantor(s): The NHP Foundation and/or other individual(s) or corporate entity acceptable to CITI in 

all respects. The Guarantor(s)’ financial condition(s) must be acceptable to CITI in all 
respects. 

 
Subordinate Debt: The sources of subordinate debt and the subordinate loan documents must be acceptable 

to CITI in all respects.  All subordinate debt must fund prior to Loans funding unless 
CITI approves other arrangements. 

 
Loan Security: First lien on land and any improvements, UCC filings for fixtures; assignment of all 

leases and rents; and, a first priority collateral assignment of all contracts, management 
agreements, and other agreements and all permits relating to the Property. Ground leases 
must be subordinate to CITI’s lien position unless the fee interest is owned by a 
government agency to ensure long-term affordability.  All income and rent restrictions 
will be subordinate to the CITI security instrument. 

 

Construction Phase  

Recourse Guarantees: Prior to conversion of the Loans to their Permanent Phases (described below) the Loans 
will be fully recourse to the Borrower and to the Guarantor(s) and Completion and 
Repayment Guarantees are required from the Borrower and the Guarantor(s). 

 

Guarantees, 

Permanent Phase: None, except for industry standard carve outs (“Carve Outs”).  Carve Outs include 
guarantees against fraud, misrepresentation, bankruptcy and environmental issues.   

 

Environmental  

Indemnity: Borrower and Guarantor(s) will be liable for CITI’s standard environmental indemnity. 
 
Closing: Closing is subject to full satisfaction of CITI’s standard due diligence, underwriting and 

credit approval processes, and the execution and delivery of all required loan documents, 
delivery of opinions, payment of fees and other customary requirements. 

 

Closing Date (est.): June 2021 

 
 

CONSTRUCTION PHASE: 

  

Tax-Exempt  

Construction Phase 

Loan Amount: An amount currently estimated to be $3,256,173 on the Tranche A piece and $11,743,827 
on the Tranche B piece, for total proceeds of $15,000,000, but in any event, an amount not 
to exceed 80% of the costs covered through the Construction Phase.  Tranche A and 
Tranche B will be fully funded at the closing of the Construction Phase Loan.  

 
Term: 30 months, plus one 6-month extension(s).  Fees for the extension(s) are indicated below 

under “Fees & Expenses”.  
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Construction Phase  

Interest Rate: 

(Tranche A): A fixed rate equal to the sum of the 18 year LIBOR swap index (0.75% Floor) plus a 
spread of 2.70%. Currently, the estimated rate is 4.79%. The rate does not include Issuer, 
Trustee, or miscellaneous third party fees. The rate will be committed at the time of 
closing of the Construction Phase financing. Pricing is based on current market conditions 
and is subject to change.  

 

Construction Phase  

Interest Rate: 

(Tranche B) A fixed rate equal to the sum of the 3 year LIBOR swap index (which shall have a floor of 
0.50%) plus a spread of 2.65%. Currently, the estimated rate is 3.75%. The rate does not 
include Issuer, Trustee, or miscellaneous third party fees. The rate will be committed at 
the time of closing of the Construction Phase financing. Pricing is based on current market 
conditions and is subject to change. 

 

Note About  

LIBOR:      As of December 31, 2021, it is anticipated that LIBOR will cease to be available or will 
no longer be published. CITI reserves the right to move to a new index in advance of the 

anticipated discontinuance, and any term sheets for CITI transactions not yet closed that 
reflect the rate prior to discontinuance are subject to change 

 

Construction Phase  

Interest Day Count: Actual/360. 

  

Interest Reserve: Calculated at the Construction Phase interest rates noted above. The Interest Reserve will 
be sized based on an analysis of the projected draw schedule for the Loan from the closing 
of the Construction Phase financing through Conversion. 

 
Availability: Tax-exempt Loan proceeds will be fully funded to the Fiscal Agent at Closing and then 

advanced to Borrower on a “draw down” basis upon receipt of a written request from 
Borrower, supported by documentation acceptable to CITI.  Borrower will be required to 
submit a loan budget worksheet with each draw request tracking all Property sources and 
uses of funds.  Draw requests limited to one per month.   

 

Loan in Balance: The Loans must remain “in balance” during the Construction Phase.  “In balance” means 
that (1) the funds available during the Construction Phase (from the Loan and all other debt 
and equity sources) are sufficient to complete the construction or rehabilitation of the 
Property and all other expenses reasonably expected to be necessary to achieve the 
conditions for conversion of the Loans to the Permanent Phase; and (2) the sources 
available at Conversion are sufficient to pay down the Construction Phase Loan Amounts 
to the Permanent Phase Loan Amounts, along with any other funding requirements for 
Conversion.    

 
Amortization: None.  Payments on the Loans during the Construction Phase will be interest only. 

 

Prepayment and  

Yield Maintenance: Voluntary prepayment of Construction Phase Loan principal amounts during the 
Construction Phase, including those as a result of a Borrower default, may be made without 
prepayment fee or penalty unless the Construction Phase Loan Amount is reduced to less 
than the Permanent Phase Loan Amount (as defined below). 
 
If the prepayment reduces the total Loans to an amount less than the Permanent Phase 
Loan Amount, the Borrower shall pay the greater of: (i) 1% of the amount of the Loans 
prepaid below 100% of the Permanent Phase Loan Amount; or (ii) CITI’s standard yield 
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maintenance amount on the amount of the Loans prepaid below 100% of the Permanent 
Phase Loan Amount. 
 
In the event that Loan prepayment resulting from a Loan resizing, as determined by CITI 
in its sole discretion, reduces the Loans to an amount less than the Permanent Phase Loan 
Amount, the Borrower shall pay the greater of: (i) 1% of the amount of the Loans prepaid 
below 90% of the Permanent Phase Loan Amount; or (ii) CITI’s standard yield 
maintenance amount on the amount of the Loans prepaid below 90% of the Permanent 
Phase Loan Amount. 
 
Notwithstanding any of the above, in the event the amount of such prepayment would 
cause the amount of the Loans to fall below 50% of the Permanent Phase Loan Amount, 
the Borrower shall be required to repay the Loans in full plus the greater of: (i) 1% of 
the amount of the Loans repaid below 90% of the Permanent Phase Loan Amount; or (ii) 
CITI’s standard yield maintenance amount on the amount of the Loans repaid below 
90% of the Permanent Phase Loan Amount.  
 
If Borrower prepays the Loans through the application of insurance proceeds or a 
condemnation award, no prepayment fee shall be payable to CITI. 

 

Budget and Contingencies: The budget for the Construction Phase, including all budget line items, is subject to CITI 
approval.  The budget shall include a hard cost contingency of no less than 5% of 
budgeted hard costs for new construction projects and no less than 10% of budgeted hard 
costs for rehabilitation projects.  The budget shall include a soft cost contingency of no 
less than 5% of budgeted soft costs, excluding 1) soft costs incurred prior to or in 
connection with closing; 2) interest reserve and bank fees; 3) capitalized operating 
reserve deposits and other costs that may be due in connection with Conversion for which 
specific sources are identified; and 4) developer fees.  

 

General Contractor and 

Bonding Requirements: The general contractor and the construction contract must be acceptable to CITI.  CITI will 
require payment and performance bonds equal to 100% of the construction contract 
amount.  Surety issuing bonds must have an A.M. Best rating of “A/VIII” or better and 
must be acceptable to CITI in all other respects.  In lieu of bonds, CITI will accept a letter 
of credit (“LC”) equal to 10% of the hard cost budget.  LC provider must be rated “BBB” 
or better.  

 

Retainage: Construction contract will provide for a minimum retainage of 10% of each construction 
pay application until 50% construction completion is achieved, and zero retainage 
thereafter, unless other arrangements have been approved by CITI.  All retained amounts 
will be released upon final, lien-free completion of construction, as approved by CITI. 

 

PERMANENT PHASE 

 

Tax-Exempt  

Permanent Phase 

Loan Amount: An amount currently estimated to be in the maximum amount of $3,540,000, or such other 
loan amount supported by CITI’s underwriting of the Property at the time of Conversion 
in accordance with CITI’s underwriting requirements including those listed below.   

 
Maturity Date: Anticipated nominal maturity date of 38 years following the Closing Date, subject to any 

Governmental Lender restrictions. 
 
Term: 15 years.  

 

Amortization: 3 year interest-only period followed by a 35 year amortization schedule.  
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Mandatory  

Prepayment: At the end of the 18th year following the Closing Date, CITI, in its sole discretion, can 
require repayment of the Tax-exempt Loan in full (upon not less than six (6) months prior 
written notice). 

 

Lockout Period: From the Conversion Date until the 10th anniversary of the Conversion Date.   

 

Yield Maintenance 

Period: From Closing until 6 months prior to the end of the 18th year following the Closing Date. 

 

Tax-Exempt 

Permanent Phase 

Interest Rate: See Tax-Exempt Construction Phase Interest Rate Tranche A above. 

 

Tax-Exempt  

Permanent Phase  

Interest Day Count: Actual/360  

 

Conversion to  

Permanent Phase 

Requirements: Conversion requirements include completion of construction and 90% physical 
occupancy of Project for three consecutive calendar months.  CITI will review the 
Property’s net operating income to determine the maximum Permanent Phase Loan 
Amount based on the Debt Service Coverage and Loan-to-Value noted below.   

 

Debt Service Coverage: A minimum of 1.15 to 1.00.  
 

Loan-to-Value: 90% of market value, based on restricted rents and inclusive of value of permanent below 
market financing (if applicable), assuming project rents on 80% or more of the units are 
discounted to a level at least 10% below market. Otherwise, 85%.  

 

Other Conversion 

Requirements: As may be required by Governmental Lender and/or permanent credit enhancer.  
 
Replacement Reserve: Upon Conversion, Borrower will be required to fund a Replacement Reserve for each of 

the first five years following Conversion in a minimum amount of $250/unit/year for 
new construction projects or, for renovation projects, in an amount determined by a 
Physical Needs Assessment acceptable to CITI, but in a minimum amount of 
$250/unit/year.   For each successive five year period thereafter until Tax-exempt Loan 
maturity, the Replacement Reserve level will be determined by a new Physical Needs 
Assessment acceptable to CITI. 

 

Taxes and Insurance: Commencing upon Conversion, real estate taxes and insurance premiums must be 
escrowed with the Tax-exempt Loan servicer (“Servicer”) on a monthly prorated basis in 
an amount sufficient to enable the Servicer to pay (at least 30 days before due) all taxes, 
assessments, insurance premiums or other similar charges affecting the Property. 

 

OTHER: 

 
Appraisal, Environmental, 

Plan/Cost Reviews: Appraisal and Plan/Cost Review reports will be commissioned and reviewed by CITI.  
CITI may rely upon environmental reports commissioned by Borrower if report is current 
(within 12 months) and CITI has been provided evidence of acceptable E&O insurance 
coverage carried by Borrower’s environmental consultant and a reliance letter in form 
acceptable to CITI. Otherwise, CITI will commission its own environmental report. 



Term Sheet – CITI Tax-Exempt “Back-to-Back” Construction-Perm Loan  

The Citadel Apartments (Houston, TX) 

April 23, 2021 

Page 6 

 

Appraisal, environmental and plan/cost reviews must be acceptable to CITI in all respects. 
CITI reserves the right to either co-engage any vendor providing the foregoing services 
and/or to share the reports with a LIHTC Investor/Syndicator. 

 

Property Tax 

Abatements, Incentives: All documentation related to any tax abatement or tax incentives must be acceptable to 
CITI in all respects.  

 
Developer Fee: Any developer fee paid prior to conversion to the Permanent Phase shall be pre-approved 

by CITI in its sole discretion. 
 
HAP Contract: An acceptable HAP contract is required by CITI prior to closing.  
 

 

FEES & EXPENSES: 

 

Application Fee: $25,000, which amount shall be non-refundable (except as set forth in the “Exclusivity” 
section of the Preliminary Application, if applicable) and due and payable upon acceptance 
of a Loan Application.  This fee is applicable toward third party reports, loan underwriting 
and processing (in the minimum amount of $5,000), and CITI’s initial legal fees. Applicant 
is responsible for the payment of all reasonable costs incurred in connection with the 
underwriting, processing and/or closing of the Tax-exempt Loan (including CITI legal 
fees).   

 
Origination Fee: A non-refundable Origination Fee equal to 1.00% of the Construction Phase Loan Amount 

and 1.00% of the Permanent Phase Loan Amount (“Origination Fee”) shall be earned in 
full by CITI upon the closing of the Loans, and is due and payable at that time.  

 
CITI Legal Fees (est): $90,000. Estimated fees of CITI’s counsel for the initial closing is to be determined and 

assumes no significant negotiation over CITI’s form documents. A portion of the 
Application Fee will be applied to initial CITI counsel fees.  Applicant agrees to make a 
supplemental deposit to cover CITI’s counsel fees once the drafting of legal documentation 
commences, if requested. 

 

Course of Construction  

Inspections (est): $TBD/monthly report.  
 

Construction Term 

Extension Fee: One (1) six-month extension option at no cost.  

 

Conversion Fee  

and Expenses: A Conversion fee equal to $10,000 will be charged by CITI. Other expenses, including 
insurance review, site inspection and loan servicer set-up fees are estimated to be $7,500.  

 

Other Costs:  Applicant is responsible for costs of survey, title insurance policy, hazard insurance policy, 
tax escrow fee and all other normal and customary loan closing expenses. 

 

Term Sheet 

Expiration Date: June 30, 2021 

 

Rate Lock:  No earlier than 5 business days prior to Closing.   
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This Term Sheet is provided for information purposes and is intended for your use only. Except in those jurisdictions where it is 
impermissible to make such a statement, CITI hereby informs you that this Term Sheet should not be considered as a solicitation 
or offer to sell or purchase any securities or other financial products. This Term Sheet does not constitute investment advice and 
does not purport to identify all risks or material considerations which should be considered when undertaking a transaction. CITI 
makes no recommendation as to the suitability of any of the products or transactions mentioned. Any trading or investment 
decisions you take are in reliance on your own analysis and judgment and/or that of your advisors and not in reliance on us. 
 
CITI often  acts as (i) a market maker; (ii) an issuer of financial instruments and other products; and (iii)  trades as principal in 
many different financial instruments and other products, and can be expected to perform or seek to perform investment banking 
and other services for the issuer of such financial instruments or other products. The author of this Term Sheet may have discussed 
the information contained herein with others within or outside CITI and the author and/or such other Citi personnel may have 
already acted on the basis of this information (including by trading for CITI's proprietary accounts or communicating the 
information contained herein to other customers of CITI). CITI, CITI's personnel (including those with whom the author may have 
consulted in the preparation of this Term Sheet), and other customers of CITI may be long or short the financial instruments or 
other products referred to in this Term Sheet, may have acquired such positions at prices and market conditions that are no longer 
available, and may have interests different from or adverse to your interests. 
 
CITI is required to obtain, verify and record certain information that identifies each entity that enters into a formal business 
relationship with CITI.  CITI will ask for your complete name, street address, and taxpayer ID number.  CITI may also request 
corporate formation documents, or other forms of identification, to verify information provided. 
 
Although Citibank, N.A. (together with its subsidiaries and branches worldwide, "Citibank") is an affiliate of CITI, you should be 
aware that none of the financial instruments or other products mentioned in this term sheet (unless expressly stated otherwise) are 
(i) insured by the Federal Deposit Insurance Corporation or any other governmental authority, or (ii) deposits or other obligations 
of, or guaranteed by, Citibank or any other insured depository institution. 

 

IRS Circular 230 Disclosure: CITI and its employees are not in the business of providing, and do not provide, tax or legal advice 
to any taxpayer outside of CITI. Any statements in this term sheet regarding tax matters were not intended or written to be used, 
and cannot be used or relied upon, by any taxpayer for the purpose of avoiding tax penalties. Any such taxpayer should seek advice 
based on the taxpayer’s particular circumstances from an independent tax advisor. 

 
© 2020 Citigroup Global Markets Inc. Member SIPC. All rights reserved. Citi and Arc Design are trademarks and service marks of Citigroup Inc. 
or its affiliates and are used and registered throughout the world. 
 
 



  

EXHIBIT C 
 

Preliminary Construction Budget 



 

 

CITY OF HOUSTON – CITY COUNCIL 
Meeting Date: TBD   

District D 
Item Creation Date: 5/18/21 

 
   The Citadel- New Construction  

HCD21-79 
Agenda Item #:  

Background: 
The Housing and Community Development Department (HCDD) requests Council approval of an 
Ordinance authorizing a $10,250,000 CDBG-DR17 loan to NHPF Houston, LLC for the site acquisition 
and construction of an affordable housing community for seniors. 
 
Located in Houston’s Historic Third Ward, Elgin Place Apartments is a 74-unit affordable rental housing 
community containing a mix of efficiency one -bedroom units. The development will target a variety of 
income levels, including seniors earning 80 percent of the Area Median Income and below.  

The project will be a joint venture between Change Happens CDC, a reputable non- profit organization 
whose efforts greatly impact members of the Third Ward community, and NHP Foundation, a national 
non-profit developer. NHP has successfully completed projects in the past with HCDD, and through its 
“Affiliate Program,” NHP has extended its resources and partnered with Change Happens to build 
capacity while guaranteeing completion of this project. 

The City of Houston affordability period will be 40 years and will commence when the construction 
period is completed. Loan will be non-amortizing throughout both the construction and permanent 
period. Following project completion, the outstanding principal balance of the note shall accrue at 1% 
interest. Borrower will pay an annual installment of interest from available cash flow. 

Sources:  Uses:  
Housing Tax Credit Syndication 
Proceeds (TBD) 

$12,204,519  
Hard Cost 

$18,257,000 

City of Houston Request         

(CDBG-DR) 
 

$10,250,000  
 

 
Soft Cost 

$5,405,769 

Permanent Loan (TBD) $3,256,173 Acquisition Cost $1,242,950 

NHPF Grant 
 

$1,497,500   

Deferred Developer Fee $982,527 Developer Fee  
$3,285,000 

Total Source of Funds: $28,190,721 Total Project Cost: $28,190,721 

 
No Fiscal Note is required on grant items.   
 
___________________________________ 
Tom McCasland, Director 
Housing and Community Development Department 
 
Amount of Funding 
$10,250,000.00 CDBG-DR Harvey 
 
Prior Council Action: 
 
Contact Information: 
Roxanne Lawson 



 

 

(832) 394-6307 



  

EXHIBIT D 
 

Scope of Work 



 

 Please consider the environment before printing this page. 
 

 
 

 
Citadel – Architectural Narrative 
 
This project will be designed to comply with the following Houston codes: 
 
Building: 2012 IBC with City of Houston Amendments; 
Electrical:  2017 NEC; State Mandated; 
Mechanical: 2012 UMC with City of Houston Amendments; 
Plumbing: 2012 UPC with City of Houston Amendments; 
Energy: 2015 IECC with City of Houston Amendments; 
Fire: 2012 IFC with City of Houston Amendments. 
 
Green Certification: NGBS Green Certification and will be built solar-ready to 
incorporate solar energy in the future, optional. 
 
The property will also comply with the accessibility requirements of Section 504 
of the Rehabilitation Act of 1973 as implemented in 24 C.F.R.  
UFAS, ADA 2010 Standards and Fair Housing Accessibility Guidelines will be 
applied. When multiple standards apply to a facility or element, and the 
standards conflict, the most stringent standard will be applied. All units and 
common area amenities will be designed to meet or exceed the Fair Housing Act.  
The project will also be designed to meet or exceed ANSI A117.1 Standard 
for Accessible and Usable Buildings and Facilities, 2010 ADA Standards for 
Accessible Design Parking Spaces; Chapter 2 Section 208, year and scoping 
by the building code and local code amendments adopted by the local 
Authority having Jurisdiction over the project. 
 
This project has the following mix of units with 5% Accessible units and 2% 
Hearing/Vision units. 
 
Unit Type Description # Units 5% 

Accessible 
2% H/V 

E 1/1 11 1 1 
A1 1/1 51 4 1 
A2 1/1 12 0 0 
Total   74 5 2 
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4 Story Structure:  

- Ground floor concrete structure (type IA construction) leasing & tenant 
amenity spaces & parking garage level (56 parking spaces) 11’-0” 
clear ceiling height, cold formed steel for amenity spaces.  

o Garage – no sprinkler (only standpipes) 
- 2nd-4th floors wood framing (type VA construction) 9’-1” stud height, 9’-

0” clear ceiling heights over concrete podium 1st floor  
- Flat (TPO) 42” height with a/c condenser units located at roof 
- Full NFPA 13 sprinkled bldg. with 1 firewall location & fire doors @ 

wood framed structure 
 
Wood Frame Structure:  

- 2x6 walls @ exterior  
- Typical 2x4 interior walls (except for plumb walls) 
- 1’-6” floor truss @ 3rd & 4th floors 
- 2’-0” roof truss  

 
Insulation:  

- Roof – Blown R-38 
- Exterior walls – Batt R-21 
- Rigid insulation R8.3 below podium @ garage  
- Optional R-11 for sound @ tenant walls 

 
Elevator – 2-330A Schindler Hydraulic Low Rise with CMU elevator shaft  
Stairs – 2 sets of stairs within CMU stair shaft  

- Freeze protection for standpipes 
 
Exterior façade:  

- 30% masonry 
- 50% board & batten (hardi with battens) 
- Remainder – concrete/CMU 
- 100% hardi siding/board & batten @ courtyard elevations  
- Parking garage – possible screening @ open areas, chain link with 

vines. 
- Windows: 

o Vinyl windows single hung @ residential units 
o Vinyl windows fixed @ enclosed corridors 
o Vinyl windows fixed @ amenity spaces @ ground floor 

- Doors:  
o 6’-8” - 20-minute fire rated doors – wood 6 panel - @ residential 

units  
 Hardware: 2 deadbolts (1 key & 1 keyless) & peephole 
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o 6’-8” Interior unit doors: 6 panel Hollow core wood doors
o 6’-8” Double French w/1 fixed leaf @ unit balconies

Unit finishes: 
- Vinyl plank (LVT) throughout – floor finish
- Cabinetry – typical 30” upper cabs
- Kitchen & bathroom countertop - solid countertop
- Trash disposal @ kitchen
- Double stainless sink @ kitchen
- Full size range
- Microwave and/or venthood combo
- Bathroom – fiberglass inserts
- Bathroom – undermounted sink
- Ceiling fans in living & bedrooms
- Steel painted railing @ balconies
- Wire shelving in all closets
- W/D connections @ all units

Corridor: 
- Staggered stud walls
- Enclosed corridors with open ends
- Hardi Panel w/wainscot & gyp board interiors 

Amenities @ Ground Floor: 
- Cabinets – standard quality (same as units)
- Microwave, sink, 2 dishwashers, refrigerator, 2 warming ovens @ great

room
- Package room – parcel pending system

Miscellaneous: 
- Close circuit TV & surveillance – with key fob @ all bldg. entries

(estimate $50k)

Courtyard: 
- Lounge/sitting furniture
- Corten planters w/landscape (assume $100k - $150k)

Landscape: 
- Encapsulates minimum city required landscape plan at project

perimeter (20% min. planting area)
- Beyond city required landscape plan, planting in corten planters @

courtyard.



  

EXHIBIT E 
 

Construction Schedule 



Activity ID WBSActivity Name Planned

Duration

Start Finish

NHP CITADEL - CONSTRUCTION SCHEDULENHP CITADEL - CONSTRUCTION SCHEDULENHP CITADEL - CONSTRUCTION SCHEDULENHP CITADEL - CONSTRUCTION SCHEDULENHP CITADEL - CONSTRUCTION SCHEDULE 464 14-Jun-21 27-Mar-23

CONTRACT ADMINISTRATIONCONTRACT ADMINISTRATIONCONTRACT ADMINISTRATIONCONTRACT ADMINISTRATIONCONTRACT ADMINISTRATION 464 14-Jun-21 27-Mar-23

CA.10 00.1Contract Closing Date 0 15-Jun-21

CA.20 00.1Notice to Proceed / Date of Commencement 1 14-Jun-21 14-Jun-21

CA.30 00.1City of Houston Pre-Construction Meeting 1 15-Jun-21 15-Jun-21

CA.40 00.1Project Completion 0 27-Mar-23

OWNER SUPPLIED UTILITIESOWNER SUPPLIED UTILITIESOWNER SUPPLIED UTILITIESOWNER SUPPLIED UTILITIESOWNER SUPPLIED UTILITIES 135 15-Jun-21 22-Dec-21

WATER METER PROCESSWATER METER PROCESSWATER METER PROCESSWATER METER PROCESSWATER METER PROCESS 113 15-Jun-21 22-Nov-21

PERMANENT POWER PROCESSPERMANENT POWER PROCESSPERMANENT POWER PROCESSPERMANENT POWER PROCESSPERMANENT POWER PROCESS 135 15-Jun-21 22-Dec-21

TELEPHONE PROCESSTELEPHONE PROCESSTELEPHONE PROCESSTELEPHONE PROCESSTELEPHONE PROCESS 121 15-Jun-21 02-Dec-21

CABLE TV PROCESSCABLE TV PROCESSCABLE TV PROCESSCABLE TV PROCESSCABLE TV PROCESS 61 15-Jun-21 09-Sep-21

SITE WORKSITE WORKSITE WORKSITE WORKSITE WORK 123 16-Jun-21 07-Dec-21

SUBGRADE PREPARATIONSUBGRADE PREPARATIONSUBGRADE PREPARATIONSUBGRADE PREPARATIONSUBGRADE PREPARATION 62 16-Jun-21 13-Sep-21

A1220 00.2.1Mobilize 2 16-Jun-21 17-Jun-21

A1230 00.2.1Staging & Layout 2 18-Jun-21 21-Jun-21

A1240 00.2.1Construction Entrance / SWPPP 15 18-Jun-21 09-Jul-21

A1250 00.2.1Mark & Fence Trees 1 18-Jun-21 18-Jun-21

A1260 00.2.1Clear & Grub / Strip Site 10 18-Jun-21 01-Jul-21

A1270 00.2.1Building Pad Subgrade Preparation 50 02-Jul-21 13-Sep-21

UTILITIESUTILITIESUTILITIESUTILITIESUTILITIES 81 16-Aug-21 07-Dec-21

A1280 00.2.2Staking & Layout 4 16-Aug-21 19-Aug-21

A1290 00.2.2Storm Sewer 60 20-Aug-21 12-Nov-21

A1300 00.2.2Sanitary 5 08-Nov-21 12-Nov-21

A1310 00.2.2Water Line from Water Meter Easement to Building 7 15-Nov-21 23-Nov-21

A1320 00.2.2Water Meter Installation 5 24-Nov-21 30-Nov-21

A1330 00.2.2Tie-In Storm Sewer to City 5 01-Dec-21 07-Dec-21

PAVINGPAVINGPAVINGPAVINGPAVING 35 16-Sep-21 03-Nov-21

A1340 00.2.3Grade / Stabilize Subgrade 15 16-Sep-21 06-Oct-21

A1350 00.2.3Forms & Reinforcing 15 07-Oct-21 27-Oct-21

A1360 00.2.3Pour Paving 5 28-Oct-21 03-Nov-21

FOUNDATIONFOUNDATIONFOUNDATIONFOUNDATIONFOUNDATION 52 14-Sep-21 24-Nov-21

A1370 00.3Stake Piers 2 14-Sep-21 15-Sep-21

A1380 00.3Drill, Inspect & Pour Piers 10 16-Sep-21 29-Sep-21

A1390 00.3Stake & Batter Boards 2 30-Sep-21 01-Oct-21

A1400 00.3Underground Utilities 20 04-Oct-21 29-Oct-21

A1410 00.3Dig & Prep Grade Beams 10 01-Nov-21 12-Nov-21

A1420 00.3Slab on Grade Reinforcements 5 08-Nov-21 12-Nov-21

A1430 00.3Slab on Grade Inspections 2 15-Nov-21 16-Nov-21

A1440 00.3Pour Slab on Grade 5 17-Nov-21 23-Nov-21

A1450 00.3Pour Housekeeping Pad for Fire Tank 2 22-Nov-21 23-Nov-21

A1460 00.3Set Fire Sprinkler Tank 1 24-Nov-21 24-Nov-21

ELEVATED STRUCTURE / PODIUMELEVATED STRUCTURE / PODIUMELEVATED STRUCTURE / PODIUMELEVATED STRUCTURE / PODIUMELEVATED STRUCTURE / PODIUM 49 24-Nov-21 31-Jan-22

A1470 00.4Formwork & Setting Shores 20 24-Nov-21 21-Dec-21

A1480 00.4Framer First Layout 5 22-Dec-21 28-Dec-21

A1490 00.4MEP Layout & Set Sleeves 10 28-Dec-21 10-Jan-22

A1500 00.4PT Cables & Reinforcements 10 06-Jan-22 19-Jan-22

A1510 00.4Pour Podium Elevated Deck 3 20-Jan-22 24-Jan-22

A1520 00.4Stress PT Cables 5 25-Jan-22 31-Jan-22

MASONRYMASONRYMASONRYMASONRYMASONRY 35 25-Jan-22 14-Mar-22

A1530 00.5Stair Shaft A 15 25-Jan-22 14-Feb-22

A1540 00.5Stair Shaft B 15 08-Feb-22 28-Feb-22

A1550 00.5Elevator Shaft 15 22-Feb-22 14-Mar-22

FRAMINGFRAMINGFRAMINGFRAMINGFRAMING 88 15-Feb-22 16-Jun-22

A1560 00.6Building / 1st Floor Layout & Frame 5 15-Feb-22 21-Feb-22

A1570 00.6Stair A Installation 5 15-Feb-22 21-Feb-22

A1580 00.62nd Floor Layout & Frame 5 22-Feb-22 28-Feb-22

A1590 00.63rd Floor Trusses & Decking 5 01-Mar-22 07-Mar-22

A1600 00.63rd Floor Layout & Frame 5 08-Mar-22 14-Mar-22

A1610 00.64th Floor Trusses & Decking 5 15-Mar-22 21-Mar-22

A1620 00.64th Floor Layout & Frame 5 22-Mar-22 28-Mar-22

A1630 00.6Roof Trusses & Decking 5 29-Mar-22 04-Apr-22

A1640 00.6Sheathing 35 01-Mar-22 18-Apr-22

A1650 00.6Exterior Wrap 35 19-Apr-22 06-Jun-22

A1660 00.6Install Windows 15 24-May-22 13-Jun-22

A1670 00.6Install Exterior Doors 15 17-May-22 06-Jun-22

A1680 00.6Exterior Envelope Inspection 3 14-Jun-22 16-Jun-22

A1690 00.6Engineer of Record Inspection 3 14-Jun-22 16-Jun-22

A1700 00.6Temporary Dry-In 0 16-Jun-22

MEP ROUGH-INMEP ROUGH-INMEP ROUGH-INMEP ROUGH-INMEP ROUGH-IN 38 17-Jun-22 09-Aug-22

A1710 00.71st Floor Plumbing Rough-In 5 17-Jun-22 23-Jun-22

A1720 00.71st Floor Fire Protection Rough-In 5 17-Jun-22 23-Jun-22

A1730 00.71st Floor Electrical Rough-In 5 17-Jun-22 23-Jun-22

A1740 00.71st Floor Mechanical Rough-In 5 17-Jun-22 23-Jun-22

A1750 00.71st Floor Low Voltage Rough-In 5 17-Jun-22 23-Jun-22

A1760 00.71st Floor MEP Inspections 2 24-Jun-22 27-Jun-22

A1770 00.71st Floor Pre-Rock 5 28-Jun-22 04-Jul-22

A1780 00.71st Floor Insulation 5 05-Jul-22 11-Jul-22

A1990 00.72nd Floor Plumbing Rough-In 5 28-Jun-22 04-Jul-22

A2000 00.72nd Floor Fire Protection Rough-In 5 28-Jun-22 04-Jul-22

A2010 00.72nd Floor Electrical Rough-In 5 28-Jun-22 04-Jul-22

A2020 00.72nd Floor Mechanical Rough-In 5 28-Jun-22 04-Jul-22

A2030 00.72nd Floor Low Voltage Rough-In 5 28-Jun-22 04-Jul-22

A2040 00.72nd Floor MEP Inspections 2 05-Jul-22 06-Jul-22

A2050 00.72nd Floor Pre-Rock 5 07-Jul-22 13-Jul-22

A2060 00.72nd Floor Insulation 5 14-Jul-22 20-Jul-22

A2080 00.73rd Floor Plumbing Rough-In 5 07-Jul-22 13-Jul-22

A2090 00.73rd Floor Fire Protection Rough-In 5 07-Jul-22 13-Jul-22

A2100 00.73rd Floor Electrical Rough-In 5 07-Jul-22 13-Jul-22

A2110 00.73rd Floor Mechanical Rough-In 5 07-Jul-22 13-Jul-22

A2120 00.73rd Floor Low Voltage Rough-In 5 07-Jul-22 13-Jul-22

A2130 00.73rd Floor MEP Inspections 2 14-Jul-22 15-Jul-22

A2140 00.73rd Floor Pre-Rock 5 18-Jul-22 22-Jul-22

A2150 00.73rd Floor Insulation 5 25-Jul-22 29-Jul-22

A2170 00.74th Floor Plumbing Rough-In 5 18-Jul-22 22-Jul-22

A2180 00.74th Floor Fire Protection Rough-In 5 18-Jul-22 22-Jul-22

A2190 00.74th Floor Electrical Rough-In 5 18-Jul-22 22-Jul-22

A2200 00.74th Floor Mechanical Rough-In 5 18-Jul-22 22-Jul-22

A2210 00.74th Floor Low Voltage Rough-In 5 18-Jul-22 22-Jul-22

A2220 00.74th Floor MEP Inspections 2 25-Jul-22 26-Jul-22

A2230 00.74th Floor Pre-Rock 5 27-Jul-22 02-Aug-22

A2240 00.74th Floor Insulation 5 03-Aug-22 09-Aug-22

BUILDING EXTERIORBUILDING EXTERIORBUILDING EXTERIORBUILDING EXTERIORBUILDING EXTERIOR 60 07-Jun-22 29-Aug-22

A2250 00.8Exterior Brick/Siding Facade 50 07-Jun-22 15-Aug-22

A2260 00.8Exterior Paint 20 02-Aug-22 29-Aug-22

INTERIOR FINISHESINTERIOR FINISHESINTERIOR FINISHESINTERIOR FINISHESINTERIOR FINISHES 143 28-Jun-22 12-Jan-23

A2270 00.91st Floor - Drywall Hang, Tape & Float 10 12-Jul-22 25-Jul-22

A2280 00.91st Floor - Paint Primer 5 26-Jul-22 01-Aug-22

A2290 00.91st Floor - Drywall Texture 5 02-Aug-22 08-Aug-22

A2300 00.91st Floor - Doors & Trim 5 09-Aug-22 15-Aug-22

Apr May Jun Jul Aug Sep Oct Nov Dec Jan Feb Mar Apr May Jun Jul Aug Sep Oct Nov Dec Jan Feb Mar Apr May Jun Jul Aug Sep

Qtr 2, 2021 Qtr 3, 2021 Qtr 4, 2021 Qtr 1, 2022 Qtr 2, 2022 Qtr 3, 2022 Qtr 4, 2022 Qtr 1, 2023 Qtr 2, 2023 Qtr 3, 2023

27-Mar-23, NHP CITADEL - CONSTRUCTION SCHEDULE

27-Mar-23, CONTRACT ADMINISTRATION

Contract Closing Date

Notice to Proceed / Date of Commencement

City of Houston Pre-Construction Meeting

Project Completion

22-Dec-21, OWNER SUPPLIED UTILITIES

22-Nov-21, WATER METER PROCESS

22-Dec-21, PERMANENT POWER PROCESS

02-Dec-21, TELEPHONE PROCESS

09-Sep-21, CABLE TV PROCESS

07-Dec-21, SITE WORK

13-Sep-21, SUBGRADE PREPARATION

Mobilize

Staging & Layout

Construction Entrance / SWPPP

Mark & Fence Trees

Clear & Grub / Strip Site

Building Pad Subgrade Preparation

07-Dec-21, UTILITIES

Staking & Layout

Storm Sewer

Sanitary

Water Line from Water Meter Easement to Building

Water Meter Installation

Tie-In Storm Sewer to City

03-Nov-21, PAVING

Grade / Stabilize Subgrade

Forms & Reinforcing

Pour Paving

24-Nov-21, FOUNDATION

Stake Piers

Drill, Inspect & Pour Piers

Stake & Batter Boards

Underground Utilities

Dig & Prep Grade Beams

Slab on Grade Reinforcements

Slab on Grade Inspections

Pour Slab on Grade

Pour Housekeeping Pad for Fire Tank

Set Fire Sprinkler Tank

31-Jan-22, ELEVATED STRUCTURE / PODIUM

Formwork & Setting Shores

Framer First Layout

MEP Layout & Set Sleeves

PT Cables & Reinforcements

Pour Podium Elevated Deck

Stress PT Cables

14-Mar-22, MASONRY

Stair Shaft A

Stair Shaft B

Elevator Shaft

16-Jun-22, FRAMING

Building / 1st Floor Layout & Frame

Stair A Installation

2nd Floor Layout & Frame

3rd Floor Trusses & Decking

3rd Floor Layout & Frame

4th Floor Trusses & Decking

4th Floor Layout & Frame

Roof Trusses & Decking

Sheathing

Exterior Wrap

Install Windows

Install Exterior Doors

Exterior Envelope Inspection

Engineer of Record Inspection

Temporary Dry-In

09-Aug-22, MEP ROUGH-IN

1st Floor Plumbing Rough-In

1st Floor Fire Protection Rough-In

1st Floor Electrical Rough-In

1st Floor Mechanical Rough-In

1st Floor Low Voltage Rough-In

1st Floor MEP Inspections

1st Floor Pre-Rock

1st Floor Insulation

2nd Floor Plumbing Rough-In

2nd Floor Fire Protection Rough-In

2nd Floor Electrical Rough-In

2nd Floor Mechanical Rough-In

2nd Floor Low Voltage Rough-In

2nd Floor MEP Inspections

2nd Floor Pre-Rock

2nd Floor Insulation

3rd Floor Plumbing Rough-In

3rd Floor Fire Protection Rough-In

3rd Floor Electrical Rough-In

3rd Floor Mechanical Rough-In

3rd Floor Low Voltage Rough-In

3rd Floor MEP Inspections

3rd Floor Pre-Rock

3rd Floor Insulation

4th Floor Plumbing Rough-In

4th Floor Fire Protection Rough-In

4th Floor Electrical Rough-In

4th Floor Mechanical Rough-In

4th Floor Low Voltage Rough-In

4th Floor MEP Inspections

4th Floor Pre-Rock

4th Floor Insulation

29-Aug-22, BUILDING EXTERIOR

Exterior Brick/Siding Facade

Exterior Paint

12-Jan-23, INTERIOR FINISHES

1st Floor - Drywall Hang, Tape & Float

1st Floor - Paint Primer

1st Floor - Drywall Texture

1st Floor - Doors & Trim

NHP CITADEL - CONSTRUCTION SCHEDULE 3. Creating Relationships 06-May-21 10:00

Remaining Level of Effort

Actual Level of Effort

Actual...

Rema...
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Activity ID WBSActivity Name Planned

Duration

Start Finish

A2310 00.91st Floor - Paint 5 16-Aug-22 22-Aug-22

A2320 00.91st Floor - Install Cabinetry, Countertops & Shelving 10 23-Aug-22 05-Sep-22

A2330 00.91st Floor - MEP Trim 10 06-Sep-22 19-Sep-22

A2340 00.91st Floor - Install Hardware 5 06-Sep-22 12-Sep-22

A2350 00.91st Floor - Power & Hot Check 5 20-Sep-22 26-Sep-22

A2360 00.91st Floor - Flooring 5 27-Sep-22 03-Oct-22

A2370 00.91st Floor - Major Appliances 1 04-Oct-22 04-Oct-22

A2380 00.91st Floor - Final Clean 5 05-Oct-22 11-Oct-22

A2390 00.91st Floor - Signage 2 12-Oct-22 13-Oct-22

A2400 00.92nd Floor - Gypcrete 5 28-Jun-22 04-Jul-22

A2410 00.92nd Floor - Drywall Hang, Tape & Float 15 26-Jul-22 15-Aug-22

A2420 00.92nd Floor - Paint Primer 5 16-Aug-22 22-Aug-22

A2430 00.92nd Floor - Drywall Texture 5 23-Aug-22 29-Aug-22

A2440 00.92nd Floor - Doors & Trim 5 30-Aug-22 05-Sep-22

A2450 00.92nd Floor - Paint 5 06-Sep-22 12-Sep-22

A2460 00.92nd Floor - Install Cabinetry, Countertops & Shelving 10 13-Sep-22 26-Sep-22

A2470 00.92nd Floor - MEP Trim 10 27-Sep-22 10-Oct-22

A2480 00.92nd Floor - Install Hardware 5 11-Oct-22 17-Oct-22

A2490 00.92nd Floor - Power & Hot Check 5 18-Oct-22 24-Oct-22

A2500 00.92nd Floor - Flooring 10 25-Oct-22 07-Nov-22

A2510 00.92nd Floor - Major Appliances 5 08-Nov-22 14-Nov-22

A2520 00.92nd Floor - Final Clean 10 15-Nov-22 28-Nov-22

A2530 00.92nd Floor - Signage 3 29-Nov-22 01-Dec-22

A2540 00.93rd Floor - Gypcrete 5 05-Jul-22 11-Jul-22

A2550 00.93rd Floor - Drywall Hang, Tape & Float 15 16-Aug-22 05-Sep-22

A2560 00.93rd Floor - Paint Primer 5 06-Sep-22 12-Sep-22

A2570 00.93rd Floor - Drywall Texture 5 13-Sep-22 19-Sep-22

A2580 00.93rd Floor - Doors & Trim 5 20-Sep-22 26-Sep-22

A2590 00.93rd Floor - Paint 5 27-Sep-22 03-Oct-22

A2600 00.93rd Floor - Install Cabinetry, Countertops & Shelving 10 04-Oct-22 17-Oct-22

A2610 00.93rd Floor - MEP Trim 10 18-Oct-22 31-Oct-22

A2620 00.93rd Floor - Install Hardware 5 01-Nov-22 07-Nov-22

A2630 00.93rd Floor - Power & Hot Check 5 08-Nov-22 14-Nov-22

A2640 00.93rd Floor - Flooring 10 15-Nov-22 28-Nov-22

A2650 00.93rd Floor - Major Appliances 5 29-Nov-22 05-Dec-22

A2660 00.93rd Floor - Final Clean 10 06-Dec-22 19-Dec-22

A2670 00.93rd Floor - Signage 3 20-Dec-22 22-Dec-22

A2680 00.94th Floor - Gypcrete 5 12-Jul-22 18-Jul-22

A2690 00.94th Floor - Drywall Hang, Tape & Float 15 06-Sep-22 26-Sep-22

A2700 00.94th Floor - Paint Primer 5 27-Sep-22 03-Oct-22

A2710 00.94th Floor - Drywall Texture 5 04-Oct-22 10-Oct-22

A2720 00.94th Floor - Doors & Trim 5 11-Oct-22 17-Oct-22

A2730 00.94th Floor - Paint 5 18-Oct-22 24-Oct-22

A2740 00.94th Floor - Install Cabinetry, Countertops & Shelving 10 25-Oct-22 07-Nov-22

A2750 00.94th Floor - MEP Trim 10 08-Nov-22 21-Nov-22

A2760 00.94th Floor - Install Hardware 5 22-Nov-22 28-Nov-22

A2770 00.94th Floor - Power & Hot Check 5 29-Nov-22 05-Dec-22

A2780 00.94th Floor - Flooring 10 06-Dec-22 19-Dec-22

A2790 00.94th Floor - Major Appliances 5 20-Dec-22 26-Dec-22

A2800 00.94th Floor - Final Clean 10 27-Dec-22 09-Jan-23

A2810 00.94th Floor - Signage 3 10-Jan-23 12-Jan-23

SITE HARDSCAPE & LANDSCAPESITE HARDSCAPE & LANDSCAPESITE HARDSCAPE & LANDSCAPESITE HARDSCAPE & LANDSCAPESITE HARDSCAPE & LANDSCAPE 35 30-Aug-22 17-Oct-22

A2820 00.10Form, Inspect & Pour Sidewalks / Flatwork 15 30-Aug-22 19-Sep-22

A2830 00.10Perimeter Landscaping 20 20-Sep-22 17-Oct-22

FINAL INSPECTION & PUNCHLISTFINAL INSPECTION & PUNCHLISTFINAL INSPECTION & PUNCHLISTFINAL INSPECTION & PUNCHLISTFINAL INSPECTION & PUNCHLIST 35 30-Dec-22 16-Feb-23

A2840 00.11MEP Final Inspections 3 13-Jan-23 17-Jan-23

A2850 00.11Fire Final Inspections 3 18-Jan-23 20-Jan-23

A2860 00.11Structural Final Inspections 3 18-Jan-23 20-Jan-23

A2870 00.11Egress Lighting Inspection 2 18-Jan-23 19-Jan-23

A2880 00.11State & COH Elevator Shaft Inspection 1 13-Jan-23 13-Jan-23

A2910 00.11GC Punch 35 30-Dec-22 16-Feb-23

OWNER'S WALK & PUNCHLISTOWNER'S WALK & PUNCHLISTOWNER'S WALK & PUNCHLISTOWNER'S WALK & PUNCHLISTOWNER'S WALK & PUNCHLIST 30 27-Jan-23 09-Mar-23

A2890 00.12Owner's Walk / Final Punch 30 27-Jan-23 09-Mar-23

FINAL ACCEPTANCE & CLOSEOUTFINAL ACCEPTANCE & CLOSEOUTFINAL ACCEPTANCE & CLOSEOUTFINAL ACCEPTANCE & CLOSEOUTFINAL ACCEPTANCE & CLOSEOUT 12 10-Mar-23 27-Mar-23

A2920 00.13Building Final 5 10-Mar-23 16-Mar-23

A2930 00.13Final C of O 2 17-Mar-23 20-Mar-23

A2940 00.13Final Acceptance 5 21-Mar-23 27-Mar-23

Apr May Jun Jul Aug Sep Oct Nov Dec Jan Feb Mar Apr May Jun Jul Aug Sep Oct Nov Dec Jan Feb Mar Apr May Jun Jul Aug Sep

Qtr 2, 2021 Qtr 3, 2021 Qtr 4, 2021 Qtr 1, 2022 Qtr 2, 2022 Qtr 3, 2022 Qtr 4, 2022 Qtr 1, 2023 Qtr 2, 2023 Qtr 3, 2023

1st Floor - Paint

1st Floor - Install Cabinetry, Countertops & Shelving

1st Floor - MEP Trim

1st Floor - Install Hardware

1st Floor - Power & Hot Check

1st Floor - Flooring

1st Floor - Major Appliances

1st Floor - Final Clean

1st Floor - Signage

2nd Floor - Gypcrete

2nd Floor - Drywall Hang, Tape & Float

2nd Floor - Paint Primer

2nd Floor - Drywall Texture

2nd Floor - Doors & Trim

2nd Floor - Paint

2nd Floor - Install Cabinetry, Countertops & Shelving

2nd Floor - MEP Trim

2nd Floor - Install Hardware

2nd Floor - Power & Hot Check

2nd Floor - Flooring

2nd Floor - Major Appliances

2nd Floor - Final Clean

2nd Floor - Signage

3rd Floor - Gypcrete

3rd Floor - Drywall Hang, Tape & Float

3rd Floor - Paint Primer

3rd Floor - Drywall Texture

3rd Floor - Doors & Trim

3rd Floor - Paint

3rd Floor - Install Cabinetry, Countertops & Shelving

3rd Floor - MEP Trim

3rd Floor - Install Hardware

3rd Floor - Power & Hot Check

3rd Floor - Flooring

3rd Floor - Major Appliances

3rd Floor - Final Clean

3rd Floor - Signage

4th Floor - Gypcrete

4th Floor - Drywall Hang, Tape & Float

4th Floor - Paint Primer

4th Floor - Drywall Texture

4th Floor - Doors & Trim

4th Floor - Paint

4th Floor - Install Cabinetry, Countertops & Shelving

4th Floor - MEP Trim

4th Floor - Install Hardware

4th Floor - Power & Hot Check

4th Floor - Flooring

4th Floor - Major Appliances

4th Floor - Final Clean

4th Floor - Signage

17-Oct-22, SITE HARDSCAPE & LANDSCAPE

Form, Inspect & Pour Sidewalks / Flatwork

Perimeter Landscaping

16-Feb-23, FINAL INSPECTION & PUNCHLIST

MEP Final Inspections

Fire Final Inspections

Structural Final Inspections

Egress Lighting Inspection

State & COH Elevator Shaft Inspection

GC Punch

09-Mar-23, OWNER'S WALK & PUNCHLIST

Owner's Walk / Final Punch

27-Mar-23, FINAL ACCEPTANCE & CLOSEOUT

Building Final

Final C of O

Final Acceptance

NHP CITADEL - CONSTRUCTION SCHEDULE 3. Creating Relationships 06-May-21 10:00

Remaining Level of Effort

Actual Level of Effort

Actual...

Rema...

Page 2 of 2 TASK filter: All Activities
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RESTRICTIVE COVENANTS WITH JOINDER BY LANDLORD AND FEE OWNER 

 
THESE RESTRICTIVE COVENANTS WITH JOINDER BY LANDLORD AND FEE OWNER 
(“Declaration”) are executed this 9th day of July, 2021, by CHCDC AFFORDABLE ELDERLY, 
LLC, a Texas limited liability company (“Owner”); and joined herein by the Landlord and Fee 
Owner of the Project as described below. 
 

RECITALS 
 

Owner has a leasehold interest in that certain land described on EXHIBIT A attached 
hereto and incorporated herein by reference, together with title to any improvements situated 
thereon or to be constructed thereon, located at 3331 Elgin Street, Houston, Harris County, Texas 
77004, Houston, Harris County, Texas (said land and improvements being hereinafter collectively 
referred to as the “Property” or the “Project”). 
 

Pursuant to a certain Loan Agreement (“City Loan Agreement”) by and between the City 
of Houston (“City”), Owner and NHPF Houston, LLC, a Texas limited liability company 
(“Borrower”) effective as of July 9, 2021, the Owner has agreed to comply with certain occupancy 
and rent restrictions on the Property for the Affordability Period (as defined herein), and, in 
consideration of the mutual benefits to the City, Owner and Borrower set out in the City Loan 
Agreement, Owner has agreed to execute this Declaration to further evidence its agreement to 
comply with such restrictions. 
 

NOW THEREFORE, in consideration of the premises and other good and valuable 
consideration, the receipt and sufficiency of which is hereby acknowledged, the parties hereto do 
hereby agree as follows: 

 
ARTICLE I 

 
DEFINITIONS 

 
Section 1.1 General.  Capitalized terms used in this Declaration shall have, unless the 

context clearly requires otherwise, the meanings specified in this Article I. Certain additional terms 
may be defined elsewhere in this Declaration. 
 

a. Affordability Period shall mean the forty (40) year period, which commences upon 
Project Completion, as defined in the City Loan Agreement, during which all Designated Units in 
the Project must remain affordable (in accordance with the provisions of Section 3.1 hereof) 
without regard to the term of the City Loan Agreement or transfer of ownership of the Project (the 
“City Affordability Requirements”). The Affordability Period includes a twenty (20) year HUD 
required affordability period as set forth in 83 Fed. Reg. 5844 and 83 Fed. Reg. 40314 (the “HUD 
Affordability Requirements”), in addition to a supplemental twenty (20) year affordability period 
required by the City. While the Owner’s obligation to comply with the HUD Affordability 
Requirements and related obligations shall end at the close of the initial twenty (20) year 
affordability period, the Owner shall be required to comply with the City Affordability Requirements 
for the forty (40) years, as maybe extended, in accordance with this Declaration. 
 

b. City is defined in the preamble to this Declaration. 
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c. City Loan shall mean the loan made by the City to Borrower in the original principal 
amount of $10,250,000.00, the proceeds of which were utilized by Borrower to make the Owner 
Loan to Owner. 

 
d. City Loan Agreement shall mean that certain loan agreement by and between the 

City, Owner and Borrower, which governs the City Loan. 
 
e. City Loan Documents shall mean all of the documents executed by Borrower and 

Owner that govern, secure, and/or evidence the City Loan, including without limitation, the City 
Loan Agreement and this Declaration. 

 
 

f. Designated Unit(s) shall mean those units in the Project which have been 
designated by the Owner and approved by the Director as subject to all occupancy, rent and 
affordability requirements contained in the City Loan Agreement and this Declaration. The 
Designated Units for the Project covered by this Agreement shall consist of thirty-eight (38) 
Project units, as more particularly described in Article III hereof, and which may “float” within the 
Project.   
 

g. Director shall mean the Director of the City’s Housing and Community 
Development Department or any other person that the Director may designate to monitor 
compliance with this Declaration. 

 
h. Float means that the location of the Designated Units may vary within the Project.  

The income eligible tenants must occupy the Designated Units.  If at any time during the 
Affordability Period the income of the tenant household increases above the threshold eligible 
area median income level for which the Designated Unit has been designated, then Owner must 
substitute said unit with the next available comparable unit and house a household whose income 
is consistent with the area median income for the Designated Unit in which the tenant household 
became over-income. 

 
i. GLO means the General Land Office of the State of Texas. 
 

 J Ground Lease means that certain Ground Lease between Owner, as tenant, and 
Change Happens Community Development Corporation, as landlord, covering the Project. 
  

k. HUD shall mean the United States Department of Housing and Urban 
Development. 
 

l. Income and/or Family Income or any similar term, including without limitation, 
annual income, adjusted income, monthly income and monthly adjusted income shall have the 
meanings assigned to such terms in 24 CFR Part 5. 
 

m. LMI Persons shall mean households whose annual incomes do not exceed eighty 
(80%) percent of the area median income, as determined by HUD with adjustments for family 
size. 
 

n. Owner is defined in the preamble to this Declaration. 
 
o. Owner Loan means the loan made by Borrower to Owner with the proceeds of the 

City Loan for the purposes set forth in the City Loan Agreement. 
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p. Owner Loan Documents shall mean all of the documents executed by Owner that 

govern, secure, and/or evidence the Owner Loan. 
 

q. Project shall mean the land described in EXHIBIT A together with all buildings and 
other improvements located thereon.  Project shall also include all personal property of the Owner 
located on, incorporated into, or used in connection with the land and improvements, including 
without limitation, all appliances, air conditioning, heating, ventilation, plumbing and electrical 
fixtures and equipment. 
  

r. Regulations mean all federal regulations applicable to the Project, including, 
without limitation, any federal or state regulations related to any loans or grants made pursuant 
to or in connection with the HUD Community Development Block Grant Disaster Recovery 
program, as amended from time to time as administered by the GLO. 

 
Section 1.2 Generic Terms.  Unless the context clearly indicates otherwise, where 

appropriate the singular shall include the plural, and the masculine shall include the feminine or 
neuter and vice versa, to the extent necessary to give the terms defined in this Article I and/or the 
terms otherwise used in this Declaration their proper meanings. 
 

ARTICLE II 
  

USE AND OCCUPANCY OF THE PROPERTY 
 

Section 2.1 Use and Occupancy of the Property.  During the Affordability Period, Owner 
will maintain the Designated Units located at the Property as multi-family rental housing for 
qualified LMI Persons and will rent or hold available for rental thirty-eight (38) Designated Units 
on a continuous basis. 

 
 a.  During the Affordability Period, Owner will make continuously available for 
occupancy each and every Designated Unit in the Project as provided in Section 3.1 below.  
 

b. The determination of whether the income of a family or individual occupying or 
seeking to occupy a Designated Unit exceeds the applicable income limit shall be made prior to 
admission of such family or individual to occupancy in a Designated Unit.  Thereafter, such 
determinations shall be made at least annually on the basis of an examination or reexamination 
of the current income of the family or individual.  
 

ARTICLE III 
 

RENT 
 

Section 3.1 Designated Units; Compliance With Affordability Requirements.   

a. The Director has determined that the number of Designated Units for the Project 
covered by this Agreement shall consist of thirty-eight (38) units, being at least fifty-one percent 
(51%) of the Seventy-four (74) total residential units in the Project, the location of which may float 
during the Affordability Period. 

b. With respect to the Designated Units, Owner shall comply with the following 
affordability requirements: 
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(1) Each of the Designated Units shall be rented or be available for rent only 

to the City’s LMI Persons, being those households whose gross income 
does not exceed eighty percent (80%) of the Area Median Income (“AMI”), 
as determined by HUD.  

(2) Designated Units shall be rent restricted based upon the following criteria: 

a. 4 of the Designated Units shall be restricted to households with gross 
incomes that do not exceed thirty percent (30%) of AMI.  

b. 8 of the Designated Units shall be restricted to households with gross 
incomes that do not exceed fifty percent (50%) of AMI. 

c. 15 of the Designated Units shall be restricted to households with gross 
incomes that do not exceed sixty percent (60%) of AMI. 

d. 11 of the Designated Units shall be restricted to households with gross 
incomes that do not exceed eighty percent (80%) of AMI. 

(3) The rental amount for each Designated Unit shall not exceed the applicable 
maximum rental limitations published annually by HUD for the low-income 
housing tax credit program, adjusted for household and unit size and 
applicable to the City, as such rental limitation is further described at 26 
U.S.C. § 42(g)(1)(C). 

(4) The location of the Designated Units shall “float” within the Project.  No 
later than ninety (90) days prior to the initiation of rental activities at the 
Project, Owner shall contact the Director to establish a procedure for 
identifying the initial Designated Units to be occupied by qualified tenants 
and a procedure for identifying the floating Designated Units on a periodic 
basis thereafter.  

c. The Owner will not refuse to lease a Designated Unit to a recipient of federal 
housing assistance or to the holder of a document evidencing participation in a tenant-based 
assistance program because of the status of the prospective tenant as a holder of such certificate 
of participation, rental voucher, or comparable tenant-based assistance document (unless such 
rental is in conflict with other applicable federal or state requirements. 
  

ARTICLE IV 
 

ADMINISTRATION 
 

Section 4.1 Tenant Lease Requirements.  The Owner shall enter into a lease 
agreement (in the form approved by the Director) with each new or renewal tenant (“Tenant”) of 
the Project’s Designated Units.  The term of each lease shall not be less than one (1) year unless 
the Owner and the Tenant mutually agree otherwise.  No lease of any Designated Unit may 
contain any of the following provisions:  
 

a. An agreement by the Tenant to be sued, to admit guilt or to a judgment in favor of 
the Owner in a lawsuit brought in connection with the lease;  
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b. An agreement by the Tenant that the Owner may take, hold, or sell personal 

property of household members without notice to the Tenant and a court decision 
on the rights of the parties. This provision does not apply to an agreement by the 
Tenant concerning disposition of personal property remaining in a housing unit in 
the Project after the Tenant has moved out of a unit.  The Owner may dispose of 
this personal property in accordance with applicable state law; 

 
c. An agreement by the Tenant not to hold the Owner or the Owner’s agents legally 

responsible for any action or failure to act, whether intentional or negligent; 
 

d. An agreement of the Tenant that the Owner may institute a lawsuit without notice 
to the Tenant; 

 
e. An agreement by Tenant that the Owner may evict the Tenant or household 

members without instituting a civil court proceeding in which the Tenant has the 
opportunity to present a defense, or prior to a court decision regarding the rights 
of the parties; 

 
f. An agreement by the Tenant to waive any right to a trial by jury; 

 
g. An agreement by the Tenant to waive the Tenant’s right to appeal, or to otherwise 

challenge in court, a court decision in connection with the lease; or 
 

h. An agreement by the Tenant to pay attorney’s fees or other legal costs even if the 
Tenant wins in a court proceeding by the Owner against the Tenant.  The Tenant, 
however, may be obligated to pay costs if the Tenant loses. 

 
Section 4.2 Limitations on Termination of Leases.  Owner shall not terminate any 

tenancy or refuse to renew the lease of any Tenant in the Project except for one of the following 
reasons: (a) violation of the terms and conditions of the lease; (b) violation of applicable federal, 
state or local law; (c) if the Project is a transitional housing facility, for completion of the transitional 
housing tenancy period established by mutual agreement of the Owner and the City; or (d) other 
good cause.  Any termination or refusal to renew must be preceded by the Owner providing the 
affected Tenant with not less than thirty (30) days prior written notice specifying the grounds for 
such termination or refusal to renew. 
 

Section 4.3  [reserved]  
 

Section 4.4 Annual Reevaluation of Rents.  For purposes of monitoring compliance with 
the affordability requirements of Section 3.1 above, Owner shall, prior to the occupancy of any 
Tenant in a Designated Unit and thereafter annually, submit to the City for approval, the rents 
proposed by the Owner for the coming year as well as the monthly allowances proposed by the 
Owner for the coming year for utilities and services to be paid by the Tenant.  In connection with 
the Owner’s annual submittal of proposed rents, the Owner shall re-examine the income of each 
Tenant household living in a Designated Unit.  The maximum monthly rent must be recalculated 
by the Owner in accordance with the requirements of Section 3.1 above and reviewed and 
approved by the City.  Any increase in rents for Designated Units is subject to the provisions of 
the leases in any event, and the Owner must provide Tenants not less than thirty (30) days prior 
written notice before implementing any increase in rents.      
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Section 4.5 Maintenance of Project.  Owner must maintain the Project in compliance 
with (i) the City’s Minimum Property Standards as defined in the City Loan Agreement and  (ii) all 
applicable, local codes, rehabilitation standards, ordinances and zoning ordinances (including 
without limitation, the City’s Building, Housing and Fire Codes). 
            

Section 4.6 Maintenance of Documents.  All tenant lists, applications, leases, waiting 
lists, income examinations and reexaminations relating to the Property shall at all times be kept 
separate and identifiable from any other business of Owner which is unrelated to the Property, 
and shall be maintained in a reasonable condition for proper audit and subject to examination and 
photocopying during business hours by representatives of the City, GLO or other federal agency. 
 

Section 4.7 Compliance Review.  The City or its designee will monitor Owner’s 
compliance with the requirements of this Declaration.  In conducting its compliance review the 
City will rely primarily on information obtained from Owner’s records and reports, findings from 
on-site monitoring and audit reports. 
 

Section 4.8 Releases.  Upon the expiration of the Affordability Period as provided in 
Section 1.1(a) hereof, Owner shall request that the City execute such documents as may be 
required to evidence release of the Property from the covenants and restrictions set forth in this 
Declaration and the other Loan Documents. 
 
 

ARTICLE V 
 

REPRESENTATIONS AND WARRANTIES OF OWNER 
 

Section 5.1 Representations and Warranties.  Owner represents and warrants to the 
City that: 
 

a. Valid Execution.  Owner has validly executed this Declaration and the same 
constitutes the binding obligation of Owner.  Owner has full power, authority and capacity: 
 

  (i) to enter into this Declaration; 
 

 (ii) to carry out Owner’s obligations as described in this Declaration; and 
 

(iii) to assume responsibility for compliance with all applicable local, state and 
federal rules and regulations, including, without limitation, the Regulations. 

 
b. No Conflict or Contractual Violation.  To the best of Owner’s knowledge, the 

making of this Declaration and Owner’s obligations hereunder: 
 

 (i) will not violate any contractual covenants or restrictions (A) between Owner 
and any third party or (B) affecting the Property; 

 
(ii) will not conflict with any of the instruments that create or establish Owner’s 

authority; 
 

(iii) will not conflict with any applicable public or private restrictions; 
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(iv) do not require any consent or approval of any individual or entity which has 
not already been obtained; and 

 
(v) are not threatened with invalidity or unenforceability by any action, 

proceeding or investigation pending or threatened, by or against (A) Owner 
without regard to capacity, (B) any person with whom Owner may be jointly 
or severally liable, or (C) the Property or any part thereof. 

 
c. No Litigation.  No litigation or proceedings are pending or, to the best of Owner’s 

knowledge, threatened against Owner which if adversely determined could individually or in the 
aggregate have an adverse effect on title to or the use and enjoyment or value of the Property, or 
any portion thereof, or which could in any way interfere with the consummation of this Declaration. 
 

d. No Bankruptcy.  There is not pending or, to Owner’s best knowledge, threatened 
against Owner any case or proceeding or other action in bankruptcy, whether voluntary or 
otherwise, any assignment for the benefit of creditors, or any petition seeking reorganization, 
arrangement, composition, readjustment, liquidation, dissolution or similar relief for Owner under 
any federal, state or other statute, law or regulation relating to bankruptcy, insolvency or relief for 
debtors. 
 

Section 5.2 INDEMNIFICATION.  OWNER AGREES TO INDEMNIFY AND HOLD 
HARMLESS THE CITY, GLO AND HUD FROM AND AGAINST ALL LIABILITIES, LOSSES, 
CLAIMS, DAMAGES, JUDGMENTS, COSTS AND  EXPENSES (INCLUDING, WITHOUT 
LIMITATION, REASONABLE ATTORNEYS’ FEES) INCURRED BY THE CITY, GLO OR HUD 
AS A RESULT OF ANY MATERIAL INACCURACY IN ANY OF THE REPRESENTATIONS 
AND WARRANTIES CONTAINED IN SECTION 5.1.  
 

ARTICLE VI 
 

ENFORCEMENT AND REMEDIES 
 

Section 6.1 Remedies of the City. 
 

a. A default under this Declaration or the City Loan Agreement, shall constitute a 
default under the City Loan and the Owner Loan and, upon the expiration of all applicable notice, 
cure and grace periods without cure, shall entitle the City to (i) exercise all of its rights and 
remedies under the City Loan Documents and the Owner Loan Documents which were collaterally 
assigned to the City, and (ii) pursue collection on the Owner Loan as part of the collateral for the 
City Loan.   The rights set forth in this Section 6.1 are in addition to any rights the City may have 
under the City Loan Documents, at law or in equity.  In the event of a default hereunder, Owner 
shall have the cure rights provided it under Section 10.1.2 of the Loan Agreement.  

 
b. This Declaration shall be enforceable by actions at law or in equity including, 

without limitation, actions for specific performance by the City of Houston, its successors and 
assigns and/or one or more third-party beneficiaries.  For the purpose of this Restrictive Covenant, 
a third-party beneficiary shall be any member of a Low-Income Family meeting the eligibility 
requirements for a Designated Unit under Section 3.1 of this Declaration. 

c. Each right, power and remedy of the City provided for in this Declaration now or 
hereafter existing at law or in equity or by statute or otherwise shall be cumulative and concurrent 
and shall be in addition to every other right, power or remedy provided for in this Declaration or 
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now or hereafter existing at law or in equity or by statute or otherwise and the exercise or 
beginning of the exercise by the City of any one or more of the rights, powers or remedies provided 
for in this Declaration or now or hereafter existing at law or in equity or by statute or otherwise 
shall not preclude the simultaneous or later exercise by the City of any or all such other rights, 
powers or remedies.  

d.  Owner shall be fully and personally liable and subject to legal action to the full 
extent of the losses of the City caused by (a) misappropriation of insurance proceeds; (b) 
misappropriation of proceeds from condemnation or a conveyance in lieu of condemnation; (c) 
misappropriation of tenant security deposits or other refundable deposits of tenants; (d) 
misappropriation of rents and other payments received from leases after an Event of Default; (e) 
waste or damage to the Project as a result of the intentional misconduct or gross negligence of 
Owner; (f) for all obligations and indemnities of Owner and Borrower under the City Loan 
Documents relating to hazardous or toxic substances or compliance with environmental laws and 
(g) for fraud or material intentional misrepresentation by Owner.   
 
 

ARTICLE VII 
 

MISCELLANEOUS 
 

Section 7.1 Amendments.  This Declaration may not be amended, modified or 
rescinded except pursuant to written instrument executed by Owner and approved by the City. 
 

Section 7.2 Notices.  All notices required or permitted to be given under this Declaration 
must be in writing and will be deemed to have been duly given if delivered personally or three (3) 
days after mailed postage prepaid, by registered or certified United States mail, return receipt 
requested, addressed to the parties at the following addresses: 
 

If mailed or delivered 
to the City:   CITY OF HOUSTON 

Housing & Community 
Development Department 
2100 Travis Street, 9th Floor 
Houston, TX 77002 
Attention: Director 

 
 If mailed or delivered 

to Owner:   CHCDC Affordable Elderly, LLC 
    c/o The NHP Foundation 

122 East 42nd Street, Suite 4900 
New York, NY 10168 
Attention: John G. Hoffer 
 

    Hudson Housing Capital LLC 
    630 Fifth Avenue, 28th Floor  
    New York, New York 10111  
    Attention:  Joseph A. Macari  
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Any party may change its address for notice purposes by giving notice to the other 
parties in accordance with this Section 7.2. 
 

Section 7.3 Governing Law and Venue.  This Declaration shall be construed and 
interpreted in accordance with the laws of the City, the State of Texas, the laws of the federal 
government of the United States, and all rules and regulations of any regulatory body or officer 
having jurisdiction. Venue shall be proper for any dispute with respect to this Declaration in the 
United States District Court for the Southern District of Texas or the state circuit court sitting in 
Harris County, Texas. 
 

Section 7.4 Severability.  This Declaration is intended to be performed in accordance 
with, and only to the extent permitted by, all applicable laws, ordinances, rules and regulations.  
If any provision of this Declaration or the application thereof to any person or circumstance shall 
be held invalid or unenforceable, the remainder of this Declaration and the application of such 
provision to other persons or circumstances shall not be affected thereby, but rather shall be 
enforced to the greatest extent permitted by law. 
 

Section 7.5 Binding Effect; Covenants Running with the Land.  During the Affordability 
Period, this Declaration and the covenants, reservations and restrictions contained herein shall 
be deemed covenants running with the land for the benefit of the City and its successors and shall 
pass to and be binding upon Owner’s  assigns and successors in title to the Property, or if the 
Property shall not include title to land, but shall include a leasehold interest in land, this 
Declaration and the covenants, reservations, et al., shall bind the leasehold interest as well as 
the Property and shall pass to and be binding upon all heirs, assigns and successors to such 
interest; provided, however, that upon expiration of the Affordability Period this Declaration and 
said covenants, reservations and restrictions shall expire.  During the Affordability Period, each 
and every contract, deed or other instrument hereafter executed covering or conveying the 
Property or any portion thereof shall conclusively be held to have been executed, delivered and 
accepted subject to such covenants, reservations and restrictions regardless of whether such 
covenants, reservations and restrictions are set forth in such contract, deed or other instrument.  
If a portion or portions of the Property are conveyed, all of such covenants, reservations and 
restrictions shall run to each portion of the Property.  Owner, at its cost and expense, shall cause 
this Declaration to be duly recorded or filed and re-recorded or refiled in such places, and shall 
pay or cause to be paid all recording, filing or other taxes, fees and charges, and shall comply 
with all such statutes and regulations as may be required by law, in the opinion of qualified 
counsel, in order to establish, preserve and protect the ability of the City to enforce this 
Declaration. 
 

Section 7.6 Counterparts.  This Declaration and any amendments hereto may be 
executed in several counterparts, each of which shall be deemed to be an original copy. 
 

Section 7.7 Section Titles.  Section titles and the table of contents are for descriptive 
purposes only and shall not control or limit the meaning of this Declaration as set forth in the text. 

 
Section 7.8 Joinder by Landlord and Fee Owner.  Change Happens Community 

Development Corporation, a Texas nonprofit corporation (“Landlord and Fee Owner”), as owner of the fee 
estate and landlord under the Ground Lease dated to be effective as of the July 9, 2021 (the “Ground 
Lease”), has joined herein to evidence its consent to these Restrictive Covenants and its agreement for the 
Restrictive Covenants to bind the Project, the fee estate, and the leasehold estate created by the Ground 
Lease (both landlord and tenant’s interests) and run with the land. 
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[Signatures on next page] 
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IN WITNESS WHEREOF, the undersigned have executed this Declaration to be 
effective as of the date set forth above. 
 
 
 OWNER: 
     

CHCDC AFFORDABLE ELDERLY, LLC, a  
Texas limited liability company 

 
By: CH Affordable Manager, LLC, 

                        a Texas limited liability company,  
                       its managing member   
 
                  By: NHPF Houston, LLC, 
                       a Texas limited liability company, 
                             its manager       

 
 By: The NHP Foundation, 

                             a District of Columbia non-profit corporation, 
                             its sole member 

 
 
 

       By:  ______________________ 
                ______________________ 
         ______________________ 

STATE OF TEXAS     

COUNTY OF HARRIS 

The foregoing instrument was acknowledged before me this 9th day of July, 2021 by 
John G. Hoffer, the vice president of THE NHP FOUNDATION, a District of Columbia non-profit 
corporation, the sole member of NHPF HOUSTON, LLC, a Texas limited liability company, the 
manager of CH AFFORDABLE MANAGER, LLC a Texas limited liability company, the 
managing member of CHCDC AFFORDABLE ELDERLY, LLC, a Texas limited liability 
company, on behalf of said limited liability company. 

 ________________      
 NOTARY PUBLIC - THE STATE OF TEXAS  

 _________________________________________ 
 Printed Name of Notary 

     My commission expires:__________________.  
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CONSENTED TO AND APPROVED: 
 

 
 LANDLORD AND FEE OWNER: 
     

CHANGE HAPPENS COMMUNITY DEVELOPMENT 
CORPORATION, INC., a Texas non-profit corporation 

By:  ____________ 
Name:___________________ 
Title:____________________ 

STATE OF TEXAS     

COUNTY OF HARRIS 

The foregoing instrument was acknowledged before me this ____ day of July, 
2021 by _____________, the ____________ of CHANGE HAPPENS COMMUNITY 
DEVELOPMENT CORPORATION, INC., a Texas non-profit corporation, on behalf of said non-
profit corporation.  

 ________________      
 NOTARY PUBLIC - THE STATE OF TEXAS  

 _________________________________________ 
 Printed Name of Notary 

     My commission expires:__________________.  
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EXHIBIT A 
 

Property Description 
 

 
Tract 1: 
 
Reserve "B" in Block 1 of Citadel on Elgin, a subdivision in Harris County, Texas, according to 
the map or plat thereof recorded in Film Code No. 695094 of the Map Records of Harris County, 
Texas. 
 
Tract 2: 
 
Easement rights as set forth in Easement Agreement executed as of July 9, 2021, by Change 
Happens Community Development Corporation, a Texas non-profit corporation, and CHCDC 
Affordable Elederly, LLC, a Texas limited liability company, recorded under Clerk's File No. 
__________ of the Real Property Records of Harris County, Texas. 
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NOTE 
 
$10,250,000.00  July 9, 2021 
 
I. PROMISE TO REPAY. 

FOR VALUE RECEIVED, NHPF HOUSTON, LLC, a Texas limited liability company ("Maker"), hereby 
agrees and promises to pay to the order of THE CITY OF HOUSTON, TEXAS, a home-rule city organized 
under the laws of the State of Texas ("Payee"), at City Hall Annex, 900 Bagby, City of Houston, Harris 
County, Texas 77002 or at any other place as the holder hereof may from time to time in writing designate, 
on the Maturity Date, in coin or currency, which at the time of payment shall constitute legal tender of the 
United States of America, the principal sum of TEN MILLION, TWO HUNDRED FIFTY THOUSAND AND 
NO/100 DOLLARS ($10,250,000.00), or so much thereof as may be advanced, together with interest on 
the principal balance from time to time remaining unpaid at the rates set forth below. 

The loan (“Loan”) evidenced by this Note is subject to the terms and conditions of that one certain Loan 
Agreement (“Loan Agreement”) between Maker, Payee and CHCDC AFFORDABLE ELDERLY, LLC, a 
Texas limited liability company (“Owner”) of even date herewith.  All capitalized terms used herein that are 
not defined herein shall have the same meaning as given in the Loan Agreement.   

The proceeds of the Loan will be used to fund a loan from Maker to Owner (“Owner Loan”)  for the 
costs for the construction, repair, renovation and/or rehabilitation of certain improvements located on the 
property located at 3331 Elgin Street, Houston, Texas  770004, to be known as The Citadel (“Project”) 
which houses or is to house low- or moderate-income persons.  Funding for the City Loan is being provided 
to the City pursuant to 2017 Community Development Block Grant Disaster Recovery program funds 
awarded by the United States Department of Housing and Urban Development through the Texas General 
Land Office (“GLO”) and is subject to the terms and conditions of a contract between GLO and the City. 
The Loan is a community development activity undertaken by the City and authorized under Chapter 373 
or Chapter 374 of the Texas Local Government Code. 

II. TERM. 

The term of the Loan shall commence on the date on which Loan Documents (as defined in the 
Loan Agreement)  are executed (the “Closing Date”) and shall mature upon the last day of the Affordability 
Period (as defined in the Loan Agreement) (the “Maturity Date”). This Note is secured by and entitled to the 
benefits of a Collateral Assignment of Note and Liens of even date herewith executed by Maker to the City 
covering the Owner Loan and the Owner Loan Documents, including the Leasehold Deed of Trust, Security 
Agreement and Financing Statement executed by Owner to Tom McCasland, Trustee (the "Deed of Trust"), 
covering leasehold interest in the Project, together with the buildings and other improvements now or 
hereafter erected thereon and the personal property attached to or used in connection therewith. 

III. PAYMENTS. 

No payment of principal or interest shall accrue or be payable under this Note during the Approved 
Construction Period except in the event of (i) a Default (as hereinafter defined) then existing during the 
Term of this Note or (ii) the sale or refinancing of the Property during the Term of the Note that is not 
permitted under the Loan Documents. Upon the expiration of the Affordability Period (as defined in the Loan 
Agreement), if no Default has occurred which remains uncured, the amount of the deferred principal and 
interest shall be deemed paid.  The Maturity Date is the date of expiration of the Affordability Period. Upon 
the maturity of this Note, if no Default has occurred which remains uncured, the amount of any remaining 
deferred principal (after any principal repayments made as a result of sale or refinancing of the Property to 
the extent required by the terms of this Note or the Loan Agreement) shall be deemed paid upon the Maturity 
Date. Upon the event of a Default, at the option of the City, the outstanding deferred principal balance shall 
be immediately due and payable, without notice or opportunity to cure.  Interest will not be charged on the 
deferred principal and interest unless there is a Default then existing.    
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Notwithstanding the forgoing, after the expiration of the Approved Construction Period until the 
Maturity Date, interest shall accrue at the rate of one percent (1.0%) simple interest per annum,  and Maker 
shall pay an annual installment equal to the lesser of (i) one percent (1%) annually on the outstanding 
balance of the Loan plus accrued unpaid interest, if any, or (ii) fifty percent (50%) of Net Cash Flow. The 
annual interest payment or non-payment of such interest shall be accompanied by evidence acceptable to 
the Director documenting available Net Cash Flow or lack of available Net Cash Flow. Upon the expiration 
of the Affordability Period (as defined in the Loan Agreement), if no Default has occurred which remains 
uncured, the amount of the deferred principal and interest shall be deemed paid.  The Maturity Date is the 
date of expiration of the Affordability Period.    

For purposes of this provision available Net Cash Flow shall mean net cash flow as defined as 
follows: 

Net Cash Flow shall mean all income and revenues actually received by Owner from the lease of the Project 
Units and other improvements, and all other income and revenues actually received by Owner in connection 
with the Project, excluding and deducting therefrom all (1) Operating Expenses, including any debt service 
payments related to the Senior Loan (but not any subordinate loans); (2) security, pet or cleaning deposits, 
if any; (3) payments from the Replacement Reserve or from Operating Reserves; (4) payments or 
reimbursements from insurers or other third parties and used or to be used for restoration, repair or 
remodeling of any of the Project Units or other improvements; (5) capital contributions, grants, proceeds of 
any permitted sale, transfer, exchange, refinancing or other disposition or encumbrance of all or a portion 
of the Project; (6) condemnation proceeds and awards in place of them; (7) tax reduction or abatement 
proceeds; (8) City Loan proceeds; (9) deposits made to operating reserves and to the replacement 
operating reserves; (10) payments of the deferred developer fee; (11) costs of residential services; (12) 
social services fees; and (13) any tax credit adjustments, any asset management fees due to either the Tax 
Credit Investor or a limited partner to the extent such fee is authorized under the Approved Final Operating 
Budget and loans from the limited partner of Owner related to the Project (to the extent that repayment of 
such loan (a) is not secured by the Project and (b) is made for the purposes of covering assumed tax 
liability, tax credit shortfalls and operating deficits under the Approved Final Operating Budget for the 
applicable year and not for the purposes of facilitating distributions to the partners of Owner). 

IV. DEFAULT; ACCELERATION. 

If a Default exists, the entire debt represented by this Note, consisting of the outstanding principal 
balance and all accrued interest thereon, shall, at the option of the holder hereof, become immediately due 
and payable, and except as provided in the other Loan Documents, without notice, presentment for 
payment, demand, notice of nonpayment, notice of intention to accelerate, acceleration, or other notices of 
any type which are specifically waived, time being of the essence hereof. Payee’s rights under this 
paragraph shall be in addition to any other rights or remedies it may have under any of the Loan Documents, 
at law or in equity, to enforce Maker’s obligations under the Loan Documents.  During the continuance of 
any Default, interest shall accrue on the outstanding balance of this Note at a rate equal to the lower of the 
highest rate permitted by applicable law or ten percent (10%) per annum (“Default Rate”). This Note shall 
be non-recourse to the Maker and its members.  For purposes of this Note, the term “Default” shall mean 
a default in payment of the Note or a default under the terms of this Note, the Deed of Trust , the Loan 
Agreement, or any of the other Loan Documents that continues beyond the expiration of all applicable 
notice and cure periods. 

V. PREPAYMENT/MODIFICATION.  

THIS NOTE MAY NOT BE PREPAID OR MODIFIED WITHOUT THE PRIOR WRITTEN 
CONSENT OF THE PAYEE, WHICH CONSENT MAY BE WITHHELD OR GRANTED IN THE SOLE 
DISCRETION OF THE PAYEE. 
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VI. APPLICATION OF PAYMENTS. 

Each payment made on this Note shall be credited first to accrued, unpaid interest and the 
remainder to principal. 

VII. WAIVER. 

Maker hereby waives presentment for payment, protest and demand, notice of protest, demand 
and dishonor, and non-payment of this Note, and except as otherwise specified in any of the Loan 
Documents, waives notice of acceleration, and notice of intent to accelerate, and hereby consents that the 
holder hereof may extend the time of payment or otherwise modify the terms of payment of any part or the 
whole of the debt evidenced by this Note, at the request of any other person liable hereon, and such consent 
shall not alter nor diminish the liability of any person.  The failure to exercise any remedy available to Payee 
shall not be deemed to be a waiver of any rights or remedies of Payee under this Note or under any of the 
other Loan Documents, or at law or in equity.  No extension of the time for the payment of this Note or any 
installment due hereunder, made by agreement with any person now or hereafter liable for the payment of 
this Note, shall operate to release, discharge, modify, change or affect the original liability of Maker under 
this Note, either in whole or in part, unless Payee specifically, unequivocally and expressly agrees otherwise 
in writing.  This Note may not be changed orally, but only by an agreement in writing signed by the party 
against whom enforcement of any waiver, change or modification is sought. 

VIII. COSTS OF COLLECTION; ATTORNEYS’ FEES. 

Maker agrees to pay all costs of collection, including reasonable attorneys’ fees, if the principal of 
this Note or any payment on the principal or interest hereon is not paid at the respective maturity and to 
pay all reasonable costs including, attorneys’ fees and court costs, if it becomes necessary to protect the 
security hereof, whether suit be brought or not, if a Default exists.   

IX. USURY LIMITATIONS. 

No provision of the Loan Agreement, this Note, or any instrument securing payment of or relating 
to the indebtedness, shall require the payment or permit the collection of interest in excess of the maximum 
rate allowed by applicable law (“Maximum Rate”). If any excess of interest in such respect is herein or in 
any other instrument provided for, or shall be adjudicated to be so provided for herein or in any other 
instrument, the provisions of this paragraph shall govern and neither Maker nor any guarantor or endorser 
of this Note nor their respective heirs, personal representatives, successors, or assigns shall be obligated 
to pay such interest to the extent it is in excess of the Maximum Rate.  Any fees or other sums that under 
applicable law are deemed to constitute interest shall be or other sums so deemed interest shall be 
amortized, prorated, allocated and spread in equal parts over the full stated term of the loan evidenced 
hereby. 

If the maturity of this Note is accelerated for any reason before the Maturity Date, or in the event of 
any prepayment by Maker, or in any other event, earned interest may never exceed the Maximum Rate, 
computed from the date of disbursement of the loan evidenced hereby until payment, and any unearned 
interest otherwise payable hereunder that is in excess of the Maximum Rate shall be cancelled 
automatically as of the date of the acceleration, prepayment, or other event, and if previously paid, shall at 
the option of the holder of this Note be either refunded to Maker or credited on the principal of this Note, 
provided that, if the holder elects to credit the unearned interest on the principal of this Note, and such 
unearned interest exceeds the principal balance, the excess shall be refunded to Maker.  Any interest 
computation under this Note and the Loan Agreement shall be at not more than the Maximum Rate upon 
the portion of the face amount hereof representing principal that remains unpaid from time to time, it being 
the intention of the parties hereto to conform strictly to the laws applicable to the loan evidenced by this 
Note and the Loan Agreement, and should it be held that interest payable under this Note and the Loan 
Agreement is in excess of the Maximum Rate, the interest chargeable hereunder shall be reduced to the 
maximum amount permitted by law. 
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X.  LATE PAYMENTS 

If a payment is not received within ten (10) days of the due date, a late payment fee of five percent 
(5%) of the payment amount will be charged, except that no late payment fee shall be assess on deferred 
interest payments. 

XI. GOVERNING LAW AND VENUE 

This Note is made in the State of Texas and shall be governed by and construed in accordance 
with the internal laws of the State of Texas, without regard to conflicts of laws principles. Venue for any 
disputes relating in any way to this Note shall lie exclusively in Harris County, Texas.  

XII. SUCCESSORS 

This Note shall be binding upon the parties hereto and their respective successors and assigns. 

XIII. JURY WAIVER 

MAKER AND PAYEE ACKNOWLEDGE THAT THE RIGHT TO TRIAL BY JURY IS A 
CONSTITUTIONAL ONE, BUT THAT IT MAY BE WAIVED, EACH PARTY, AFTER CONSULTING (OR 
HAVING HAD THE OPPORTUNITY TO CONSULT) WITH COUNSEL OF THEIR CHOICE, KNOWINGLY 
AND VOLUNTARILY, AND FOR THEIR MUTUAL BENEFIT, WAIVES ANY RIGHT TO TRIAL BY JURY 
IN THE EVENT OF LITIGATION REGARDING THE PERFORMANCE OR ENFORCEMENT OF, OR IN 
ANY WAY RELATED TO, THIS NOTE OR THE INDEBTEDNESS. 

XIV. ENTIRE AGREEMENT 

THIS WRITTEN LOAN AGREEMENT (AS DEFINED BY SECTION 26.02 OF THE TEXAS 
BUSINESS AND COMMERCE CODE) AND THE OTHER LOAN DOCUMENTS REPRESENT THE FINAL 
AGREEMENT BETWEEN THE PARTIES AND MAY NOT BE CONTRADICTED BY EVIDENCE OF 
PRIOR, CONTEMPORANEOUS OR SUBSEQUENT ORAL AGREEMENTS OF THE PARTIES.  THERE 
ARE NO UNWRITTEN ORAL AGREEMENTS BETWEEN THE PARTIES. 

XV. RECOURSE 
 

This Note shall be non-recourse to its Maker and its members.   

If at any time any payment received by Payee hereunder shall be deemed by a court of competent 
jurisdiction to have been a voidable preference or fraudulent conveyance under any Debtor Relief Law (as 
defined below), then the obligation to make such payment shall survive any cancellation or satisfaction of 
this Note or return thereof to Payee and shall not be discharged or satisfied with any prior payment thereof 
or cancellation of this Note, but shall remain a valid and binding obligation enforceable in accordance with 
the terms and provisions hereof, and such payment shall be immediately due and payable upon demand.  
For purposes of this Note, "Debtor Relief Law" shall mean Title 11 of the United States Code, as now or 
hereafter in effect, or any other applicable law, domestic or foreign, as now or hereafter in effect, relating 
to bankruptcy, insolvency, liquidation, receivership, reorganization, arrangement or composition, extension 
or adjustment of debts or similar laws affecting the rights of creditors. 

 
 

[EXECUTED ON THE FOLLOWING PAGE] 
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Signature Page to 
Promissory Note  

 
 
EXECUTED to be effective as of the date first written above. 

MAKER: 
 

      NHPF HOUSTON, LLC,  
a Texas limited liability company 

 
 

       
 By: The NHP Foundation, 
  a District of Columbia non-profit corporation,  
  it sole member 

 
 
 By:      
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ATTACHMENT C 
TO LOAN AGREEMENT 

 
LEASEHOLD DEED OF TRUST, SECURITY AGREEMENT  

AND FINANCING STATEMENT 
(TOGETHER WITH JOINDER BY FEE OWNER) 
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When recorded, return to: 
THE CITY OF HOUSTON 
P. O. Box 1562 
Houston, TX 77251-1562 
Attention: Director, Housing and Community Development Department 
 

 

NOTICE OF CONFIDENTIALITY RIGHTS:  IF YOU ARE A NATURAL PERSON, YOU 
MAY REMOVE OR STRIKE ANY OR ALL OF THE FOLLOWING INFORMATION FROM 
ANY INSTRUMENT THAT TRANSFERS AN INTEREST IN REAL PROPERTY BEFORE 
IT IS FILED FOR RECORD IN THE PUBLIC RECORDS:  YOUR SOCIAL SECURITY 
NUMBER OR YOUR DRIVER'S LICENSE NUMBER. 

LEASEHOLD DEED OF TRUST, SECURITY AGREEMENT AND FINANCING STATEMENT 

TOGETHER WITH JOINDER BY FEE OWNER 
 

From 

CHCDC AFFORDABLE ELDERLY, LLC, 
a Texas limited liability company 

as Grantor 

to 

Tom McCasland,  
as Trustee 

for the benefit of 

NHPF HOUSTON, LLC,  
a Texas limited liability company 

as Beneficiary 
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 LEASEHOLD DEED OF TRUST, SECURITY AGREEMENT 
 AND FINANCING STATEMENT   

TOGETHER WITH JOINDER BY FEE OWNER 
  
 
THE STATE OF TEXAS § 
 
COUNTY OF HARRIS   § 
 
That in consideration of certain indebtedness hereinafter described, justly owing by CHCDC 
AFFORDABLE ELDERLY, LLC, a Texas limited liability company (“Grantor”),  to  NHPF HOUSTON, LLC, 
a Texas limited liability company (“Beneficiary”) and in consideration of the sum of Ten and No/100 Dollars 
($10.00) and other valuable consideration paid to the Grantor, the receipt and sufficiency of which are 
hereby acknowledged, Grantor has GRANTED, ASSIGNED, TRANSFERRED and CONVEYED, and does 
hereby GRANT, ASSIGN, TRANSFER and CONVEY unto Tom McCasland, as trustee (“Trustee”), all of 
the following described property is collectively referred to herein as the “Property”: 
 

A. All of Grantor’s right, title and interest, whether now or hereafter arising, in and to the real 
property situated in Harris County, Texas, described in EXHIBIT A hereto, together with all right, title and 
interest now and/or hereafter owned by Grantor, its successors and assigns, in the whole or any part of the 
above described real property and/or any street or road adjacent and/or contiguous to the above described 
real property (“”Land””) including, without limitation, the leasehold estate under the Ground Lease 
(“Ground Lease”) dated as of the date hereof between the Grantor, as tenant, and Change Happens 
Community Development Corporation, Inc. (“Fee Owner”) as landlord (“Landlord”).   

 
B. All of Grantor’s right, title and interest, whether now or hereafter arising, in and to all 

buildings and other improvements now or hereafter placed on the Land, as well as all appurtenances, 
betterments and additions thereto (“Improvements”); all and singular the rights, privileges, hereditaments 
and appurtenances in anywise incident or appurtenant to the Land and Improvements; and the rents, 
revenue, profits and income from the Land and Improvements. 
 

C. All of Grantor’s right, title and interest, whether now or hereafter arising, in and to any and 
all plumbing, electrical, heating, cooling and other equipment and all building materials and other goods of 
every type, kind and character that are now or hereafter situated upon the Land and which (i) are intended 
to be incorporated into the Improvements or (ii) are now, or hereafter become, fixtures attached to the Land 
or the Improvements; any and all other goods of every type, kind and character, including without limitation, 
all appliances, furniture, fixtures, inventory and equipment now owned or hereafter acquired by Grantor that 
are now or hereafter situated upon the Land (whether or not situated within or attached to the 
Improvements) and that facilitate the use and occupancy of the Improvements for the purpose for which 
they were or are to be constructed; all plans and specifications for the Improvements, all rights of Grantor 
under all existing and future leases, construction, maintenance and other contracts covering or relating to 
the Land or the Improvements, all tenants deposits made pursuant to or in connection with such leases, all 
rights of ingress and egress, easements, water and wastewater rights, and to the extent assignable, all 
licenses, permits, franchises, certificates, accounts, instruments, chattel paper, documents, agreements, 
contracts, including without limitation any agreements with the United States Department of Housing and 
Urban Development (to the extent assignable), and general intangibles, and all rights of Grantor in and to 
any development rights relating to the Land or the Improvements  (including, without limitation, trade names 
and symbols used in connection therewith and any deposits with utility companies) and all other rights and 
privileges obtained in connection with, relating to or associated with the Land or the Improvements 
(collectively, the “Personalty”) and all proceeds of the Personalty. 
 

D. To the extent the assignment thereof is enforceable under applicable law, all of Grantor’s 
right, title and interest, whether now or hereafter arising, in and to any tax refunds, including interest thereon, 
tax rebates, ad valorem tax credits, and tax abatements, and the right to receive the same, which may be 
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payable or available with respect to the Property but excluding any Housing Tax Credits available pursuant 
to Section 42 of the Internal Revenue Code of 1986, as amended.  

 
E. All of Grantor’s right, title and interest in the proceeds (including conversion to cash or 

liquidation claims) of (A) insurance relating to the Property and (B) all awards made for the taking by eminent 
domain (or by any proceeding or purchase in lieu thereof) of the Property, including awards resulting from 
a change of any streets (whether as to grade, access, or otherwise) and for severance damages. 

 
F. All of Grantor's right, title and interest, if any, in and to all substances in, on, or under the 

Land which are now, or may become in the future, intrinsically valuable, that is, valuable in themselves, and 
which now or may be in the future enjoyed through extraction or removal from the property, including without 
limitation, oil, gas, and all other hydrocarbons, coal, lignite, carbon dioxide and all other nonhydrocarbon 
gases, uranium and all other radioactive substances, and gold, silver, copper, iron and all other metallic 
substances or ores (collectively, "Minerals"). 

 
G. All funds of Grantor that may be deposited with Beneficiary at any time and from time to 

time for any purpose, which funds shall be deemed to be part of the Personalty for purposes hereof.  In the 
event of a conflict between the terms and conditions of this instrument and the instrument under which 
Beneficiary holds any funds of Grantor, the terms and conditions of the latter instrument shall prevail. 
 

TO HAVE AND TO HOLD the Property unto the Trustee and the assigns of the Trustee, and 
Grantor does hereby bind Grantor and the successors and assigns of Grantor, to WARRANT AND 
FOREVER DEFEND all and singular the Property and title thereto unto the Trustee and unto the assigns 
of the Trustee, against every person or party whomsoever claiming or to claim the same, or any part thereof, 
subject, however, to the permitted encumbrances set forth on EXHIBIT B attached hereto, the Extended 
Use Agreement (as hereinafter defined) and the liens securing the Senior Note (as defined in the City Loan 
Agreement) (collectively, the "Permitted Encumbrances").  
 

I. 
 

SECURITY FOR PERFORMANCE OF OBLIGATIONS 
 

This conveyance is made in trust, however, to secure the performance of all covenants and 
agreements contained in this Leasehold Deed of Trust (Together with Joinder By Fee Owner), Security 
Agreement and Financing Statement (With Joinder by Fee Owner) (“Deed of Trust”), the Ground Lease 
and that one certain Loan Agreement (the “Loan Agreement”) executed or to be executed between Grantor 
and Beneficiary (which incorporates the terms of a certain other Loan Agreement (“City Loan Agreement”) 
between Grantor, Beneficiary and the City of Houston (the “City ”) relating to the Property) and the full and 
prompt payment when due (by lapse of time or otherwise), of the following indebtedness (the 
“Indebtedness”): 
 

A. Loan.  All sums, including principal, interest and attorneys' fees, called for in that certain 
promissory note (the "Note") executed by Grantor payable to the order of Beneficiary, in the principal 
amount of TEN MILLION TWO HUNDRED FIFTY THOUSAND AND NO/100 DOLLARS ($10,250,000.00), 
which Note evidences that certain loan from Beneficiary to Grantor of the amount set forth in the Note (the 
"Loan"), and which Note bears interest at the rates therein stated and provides for acceleration of maturity 
should a Default (as defined in the Loan Agreement) occur. 

  
B. Other Sums.  All other sums owing by Grantor to Beneficiary or other holder(s) of any part 

of the Indebtedness or becoming due under the Loan Agreement or under the City Loan Agreement 
including certain payment obligations under the City Loan Agreement relating to the sale or refinancing of 
the Property which continue after repayment of the Note.  (This Deed of Trust and all other instruments now 
or hereafter evidencing, governing or securing any part of the Indebtedness are hereinafter collectively 
referred to as the “Loan Documents”). 
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C. Other Obligations.  This Deed of Trust also secures Grantor’s performance under  the Restrictive 
Covenants  (as defined below).II. 

 
PAYMENT OF THE INDEBTEDNESS; 

DEFAULT; ENFORCEMENT OF TRUST 
  

A. Payments.  If the Indebtedness is fully paid and if all of Grantor’s covenants and 
agreements herein and in the Loan Agreement (including the incorporated provisions of the City Loan 
Agreement and the other Loan Documents are fully kept and performed, and if no Default then exists, then 
this conveyance shall thereupon become of no further force and effect and shall be released by Beneficiary 
or other holder(s) of the Indebtedness upon the written request and at the expense of Grantor.  
 

B. Enforcement.  But if any Default (as defined in the Loan Agreement) exists, the whole of 
the Indebtedness shall at the option of Beneficiary, without notice to Grantor or any other person, which 
notice is hereby waived, become immediately due and payable and thereupon, or at any time thereafter 
that the Indebtedness or any part thereof remains unpaid, it shall be the duty of the Trustee, or the Substitute 
Trustee, as hereinafter defined, at the request of Beneficiary, or the holder(s) of the Indebtedness, which 
request shall be presumed, to enforce this Trust and to sell as an entirety, or in parcels, by one sale or by 
several sales, held at one time or at different times, as the Trustee acting may elect (all rights to a 
marshaling of Grantor’s assets, including Property, or to a sale in inverse order of alienation, being hereby 
expressly waived by Grantor), the Property in the county in which the Property, or a part of the Property to 
be sold, is situated (the “County”) at such area at the courthouse designated by the Commissioner’s Court 
of the County as the area where sales are to take place, or if no area is designated, at the door of the 
County Courthouse, each sale to be made on the first Tuesday of a calendar month between the hours of 
10:00 A.M. and 4:00 P.M. to the highest bidder for cash at public auction, after both posting or causing to 
be posted written or printed notice of the time (including the earliest time at which the sale will occur), place, 
and term of sale at the door of the Courthouse of the County and filing or causing to be filed a copy of the 
notice in the Office of the County Clerk of the County, for at least twenty-one (21) days preceding the day 
of sale, and to execute and to deliver to the purchaser(s) at each such sale proper conveyance(s) of the 
property interest sold, with general warranty of title binding upon Grantor and the successors and assigns 
of Grantor; or Beneficiary or other holder(s) of the Indebtedness may foreclose or cause to be foreclosed 
the  lien of this Deed of Trust, in whole or in part, through judicial foreclosure or in any manner as may at 
any time be authorized under the statutes of the State of Texas.  In addition, the holder(s) of the 
Indebtedness to which the power is related shall, at least twenty-one (21) days preceding the date of sale, 
serve written notice of the proposed sale by certified mail on each person obligated to pay the Indebtedness 
according to the records of the holder(s).  Service of the notice shall be completed upon deposit of the 
notice, enclosed in a postpaid wrapper, properly addressed to each debtor at the most recent address as 
shown by the records of the holder(s) of the Indebtedness, in a post office or official depository under the 
care and custody of the United States Postal Service.  The Affidavit of any person having knowledge of the 
facts to the effect that service was completed shall be prima facie evidence of the fact of service.  No notice 
of the sale or sales other than that herein provided for need be given to Grantor or any other person or 
party, and any other notice is hereby waived. Beneficiary or other holder(s) of the Indebtedness shall have 
the right to become the purchaser at any sale to the same extent as any other party, being the highest 
bidder, and in lieu of paying cash may credit the amount of the bid upon the Indebtedness up to the full 
amount of the Indebtedness then unpaid. 
          

C. Proceeds.  The Trustee acting shall apply the proceeds arising from each sale pursuant to 
Section II(B) above, first, to pay all reasonable expenses of the sale actually incurred, second, to reimburse 
Beneficiary for any reasonable expenses incurred by Beneficiary in protecting, administering or operating 
the Property after the occurrence of the applicable Default and prior to the foreclosure sale and third, to the 
payment of the Indebtedness (including all principal, interest and reasonable attorneys’ fees owing as part 
of the Indebtedness).  The proceeds of each sale paid to Beneficiary may be applied by Beneficiary on the 
Indebtedness in any order and manner as Beneficiary may elect.  Any surplus funds from the foreclosure 
sale or sales hereunder shall be paid to Grantor or the person(s) lawfully entitled thereto. 
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III. 
 

UNMATURED INDEBTEDNESS 
 

If any Default exists, Beneficiary or other holder(s) thereof shall, in addition to any remedies 
available to Beneficiary at law or in equity, have the option to proceed with foreclosure in satisfaction of 
such item or items, either through the courts or by directing the Trustee, or the Substitute Trustee, as 
hereinafter provided for, to proceed as if under a foreclosure, conducting the sale as herein provided and 
without declaring the whole debt due, and if a sale is made because of such Default, the sale may be made 
subject to the unmatured part of the Indebtedness, but as to the unmatured part of the Indebtedness, this 
Deed of Trust shall remain in full force and effect just as though no sale had been made under the provisions 
of this paragraph.  Several sales may be made hereunder without exhausting the right of sale for any 
unmatured part of the Indebtedness, it being the purpose hereof to provide for a foreclosure and sale of the 
Property, in whole or in part, for any matured portion of the Indebtedness without exhausting the power of 
foreclosure and the power to sell the Property, in whole or in part, for any other part of the Indebtedness 
subsequently maturing. 
 

IV. 
 

SUBSTITUTE TRUSTEE 
 

In case of the resignation of the Trustee, or the inability (through death or otherwise), refusal or 
failure of the Trustee to act, or at the option of Beneficiary or the holder(s) of the Indebtedness for any other 
reason (which reason need not be stated), a substitute trustee (“Substitute Trustee”) may be named, 
constituted and appointed by Beneficiary or the holder(s) of the Indebtedness, without other formality than 
an appointment and designation in writing; the appointment and designation shall be full evidence of the 
right and authority to make the same and of all facts therein recited; and this conveyance shall vest in the 
Substitute Trustee the title, power and duties herein conferred on the Trustee originally named herein and 
the conveyance of the Substitute Trustee to the purchaser(s) at any sale shall be equally valid and effective.  
The right to appoint a Substitute Trustee shall exist as often and whenever from any of said causes, the 
Trustee, original or Substitute, resigns, or cannot, will not, or does not act, or Beneficiary or the holder(s) 
of a majority of the Indebtedness desire to appoint a new Trustee.  No bond shall ever be required of the 
Trustee, original or Substitute.  The recitals in any conveyance made by the Trustee, original or Substitute, 
shall be accepted and construed in court and elsewhere as prima facie evidence and proof of the facts 
recited and no other proof shall be required as to the request by Beneficiary or the holder(s) of a majority 
of the Indebtedness to the Trustee to enforce this Trust, or as to the notice of or holding of the sale, or as 
to any particulars thereof, or as to the resignation of the Trustee, original or Substitute, or as to the inability, 
refusal or failure of the Trustee, original or Substitute, to act or as to the election of Beneficiary or the 
holder(s) of a majority of the Indebtedness to appoint a new Trustee, or as to appointment of a Substitute 
Trustee, and all prerequisites of the sale shall be presumed to have been performed; and each sale made 
under the powers herein granted shall be a perpetual bar against Grantor and the successors and assigns 
of Grantor. 
 
 

V. 
 

REPRESENTATIONS, WARRANTIES, COVENANTS AND AGREEMENTS OF GRANTOR 
 

For the purpose of better securing to Beneficiary the payment of the Indebtedness, Grantor 
represents, warrants and covenants to Beneficiary as follows: 
 

A. Title, Authority, and Performance under Leases.   At the time of the execution and delivery 
of this Deed of Trust, Landlord is the sole and lawful owner of the Land in fee simple, and the Grantor holds 
a leasehold estate in the Property by virtue of the Ground Lease, and Grantor has the authority to execute 
this Deed of Trust.  The Property is free from all encumbrances and charges whatsoever except for the 
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liens securing the Senior Note and the Permitted Encumbrances. No assignments or pledges are currently 
in effect with respect to any leases of or rentals or income from the Property except for assignments and/or 
pledges to Beneficiary and those expressly stated in EXHIBIT B and those securing the Senior Note, and 
until the Indebtedness is fully paid, at which time this Deed of Trust will be released. Grantor shall not make 
any additional assignment or pledge thereof without Beneficiary’s prior written consent.  In addition, Grantor 
warrants that (a) the Ground Lease is in full force and effect; (b) there  is no existing Event of Default (as 
defined in  the Ground Lease) and no event has occurred but for the passage of time or notice or both, 
would constitute   an Event of Default; and (c) all rents and other sums due as of the date hereof under the 
Ground Lease have been paid in full. 
 

B. Tax and Insurance Escrow. Unless Grantor is already required to maintain an escrow 
account with the Senior Lender (as defined in the City Loan Agreement) (as defined below) upon written 
request by Beneficiary, Grantor agrees to deposit with Beneficiary on a monthly basis, or at other intervals 
as specified, a sum that shall be sufficient to pay taxes, assessments, charges, and insurance premiums 
as they become due, all as reasonably estimated by Beneficiary, which sum shall be held by Beneficiary 
(or by a banking institution selected by Beneficiary whose funds are insured by a federal agency or 
instrumentality) in trust to pay taxes, assessments, charges and premiums, but which shall not bear interest 
and may be commingled with other funds.  If at any time the funds so held by (or on behalf of) Beneficiary 
are insufficient to pay any tax, assessment, charge or insurance premium, Grantor shall, upon receipt of 
notice, deposit with Beneficiary (or such banking institution), all additional funds as are necessary to remove 
the deficiency.  If the Indebtedness is for any reason declared immediately due and payable, funds held by 
(or on behalf of) Beneficiary for payment of taxes, assessments, charges or premiums as herein provided 
may, at Beneficiary’s election, be applied on the Indebtedness in any manner as Beneficiary so elects.  In 
the event that Grantor is escrowing with Senior Lender a sum for payment of taxes, assessments, charges 
and insurance premiums and such amount is sufficient to fully discharge such taxes, assessments, charges 
and insurance premiums, Beneficiary agrees not to require an additional escrow deposit under this 
paragraph.  In the event that Beneficiary does not require the escrow deposits described in the paragraph, 
Grantor shall provide Beneficiary with written evidence that (i) all applicable taxes and assessments have 
been paid at least thirty (30) days prior to delinquency and (ii) all insurance premiums have been paid thirty 
(30) days before the renewal date of the applicable policies. Grantor shall duly pay and discharge, or cause 
to be paid and discharged, all taxes, assessments, charges, and insurance premiums before they become 
past due. 
 

C. Insurance.  Grantor shall, prior to or concurrently with the execution of this Deed of Trust, 
deliver to Beneficiary all of the following insurance policies together with evidence of such other insurance 
coverage as required pursuant to the Loan Agreement, accompanied by paid premium receipts evidencing 
payment in full of the required premiums for at least the first full year of coverage: 
 

(i) fire insurance with extended coverage and standard Beneficiary and replacement 
cost endorsement for the full insurable value of the insurable portion of the 
Property, but in no event for an amount less than the amount of the Note (90% 
shall be acceptable co-insurance rates for fire insurance); and 

 
(ii) public liability insurance in the amount of $1,000,000.00 per occurrence and 

$2,000,000.00 in the aggregate for a twelve (12) month policy period.  Each 
renewal policy shall be delivered to Beneficiary not less than thirty (30) days before 
the termination of the prior policy and with each policy there shall be delivered to 
Beneficiary a receipt showing payment of the premium therefor. 

 
Upon request, Grantor shall also carry additional insurance or additional reasonable amounts of 

insurance covering Grantor or the Property as Beneficiary shall reasonably require, insuring against such 
other insurable hazards which at the time are commonly insured against for property similar to the Property 
located in the region where the Property is located and shall further comply with the insurance requirements 
of the Ground Lease.   
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If the Property or any part thereof has been or at any time during the term of this Deed of Trust or 
any extension or renewal thereof is designated as a flood-prone or flood-risk area pursuant to the Flood 
Disaster Protection Act of 1973 or the National Flood Insurance Reform Act of 1994, as each have been or 
may be amended, or any successor law, Grantor shall obtain flood insurance in such total amounts as 
Beneficiary may from time to time require and shall otherwise comply with the requirements of the National 
Flood Insurance Program as set forth in the Flood Disaster Protection Act of 1973 or the National Flood 
Insurance Reform Act of 1994, or any successor law.   

 
All insurance required under this Deed of Trust and the Loan Agreement shall be fully paid for, non-

assessable, and such policies shall contain such provisions, endorsements, and expiration dates as 
Beneficiary shall reasonably require.  Such policies shall be issued by insurance companies authorized and 
licensed to transact business in the State of Texas with ratings acceptable to Beneficiary in its sole and 
absolute discretion and shall name Beneficiary as an additional insured.   
 

D. Operations.  Grantor will abstain from and not permit the commission of waste in or about 
the Property, will maintain the Property in good operating condition and repair at all times, ordinary wear 
and tear and insured casualty excepted, will not remove or demolish the buildings or other improvements 
now or hereafter constituting a part of the Property, or alter the design or structural character of any 
buildings or improvements unless Beneficiary shall first consent thereto in writing, which consent shall be 
granted or denied in Beneficiary's reasonable discretion, and will comply with the Ground Lease and all 
laws, ordinances, regulations, covenants, conditions and restrictions affecting the Property or the use 
thereof, which consent shall not be unreasonably withheld, delayed or conditioned.   Grantor will not seek 
or acquiesce in a zoning reclassification of all or any portion of the Property or grant or consent to any 
easement, dedication, plat, or restriction (or allow any easement to become enforceable by prescription), 
or any amendment or modification thereof, covering all or any portion of the Property, without Beneficiary's 
prior written consent.  Grantor will not, without the prior written consent of Beneficiary, permit any drilling or 
exploration for or extraction, removal, or production of, any Minerals from the surface or subsurface of the 
Land regardless of the depth thereof or the method of mining or extraction thereof. 
 

E. Obligations Under Other Loan Documents.  Grantor hereby agrees to comply with and 
perform all of its obligations under the other Loan Documents and agrees to be bound by the 
representations, warranties and covenants made by Grantor contained in the Loan Documents. All of 
representations, warranties and covenants contained in the other Loan Documents are hereby fully 
incorporated herein.  

 
F. Obligations under Ground Lease. (i) Grantor shall promptly and fully keep, observe, 

perform or cause to be kept, observed and performed all of the material terms, covenants, provisions and 
agreements imposed upon or assumed by Grantor under the Ground Lease including any amendments or 
supplements thereto, and Grantor shall not do or fail to do or permit or fail to permit to be done, any act or 
thing, the doing or omission of which will give the  Fee Owner a right to terminate the Ground Lease. Subject 
to the terms and conditions of the Ground Lease, Grantor shall not under any circumstances materially 
modify, cancel, materially amend or terminate the Ground Lease, without Beneficiary’s and the City’s prior 
written consent, such consent not to be unreasonably withheld, and any attempted material modification, 
cancellation, material amendment or termination of the Ground Lease without such consent shall be void 
and of no force or effect whatsoever; (ii) If Grantor shall, in any manner, fail to comply with subsection (i) 
above, Grantor covenants and agrees that Beneficiary may (but shall not be obligated to) take, upon five 
(5) business days’ written notice to Grantor (or upon lesser notice, or without notice, if Beneficiary 
reasonably deems that the same is required to protect its interest in the Property), any action that 
Beneficiary shall reasonably deem necessary or desirable to keep, observe and perform or cause to be 
kept, observed or performed any such terms, covenants, provisions or agreements and to enter upon the 
Property and take all action thereon as may be necessary therefor, or to prevent or cure any default by 
either Grantor in the performance of or compliance with any of such Grantor’s covenants or obligations 
under the Ground Lease. Grantor shall promptly deliver to Beneficiary a copy of any notice relating to  an 
Event Default received under the Ground Lease and allow Beneficiary the right to cure such  Event of 
Default for a period of ninety (90) days.  Beneficiary may expend such sums of money as are reasonable 
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and necessary for any such purposes, and the Grantor hereby covenants and agrees to pay to Beneficiary, 
immediately upon demand, all sums so reasonably expended by Beneficiary, together with interest thereon 
from the date of such payment at the Default Rate, and until so paid by the Grantor, all sums so reasonable 
expended by Beneficiary and the interest thereon shall be added to the obligations secured by the lien and 
legal operation and effect of this Deed of Trust. 

  
 

G. Casualty and Condemnation Proceeds.   Subject to the terms of the Loan Agreement, the 
Senior Loan Documents (as defined in the City Loan Agreement), and the Intercreditor Agreement (as 
defined below), in the event of any fire or other casualty to the Property or eminent domain proceedings 
resulting in condemnation of the Property or any part thereof, Grantor shall have the right to rebuild the Property, 
and to use all available insurance or condemnation proceeds therefor, provided that (a) such proceeds are 
sufficient to keep the Indebtedness in balance and rebuild the affected portion of the Property in a manner that 
provides adequate security to Beneficiary for repayment of the Indebtedness or if such proceeds are insufficient 
then Grantor shall have funded any  deficiency, (b) Beneficiary shall have the right to approve plans and 
specifications for any major rebuilding and the right to approve disbursements of insurance or condemnation 
proceeds for rebuilding under a construction escrow or similar arrangement, and (c) no Default then exists 
under the Loan Documents that will not be cured by rebuilding the affected portion of the Property.  If the 
casualty or condemnation affects only part of the Property and total rebuilding is infeasible, then proceeds may 
be used for partial rebuilding and partial repayment of the Indebtedness in a manner that provides adequate 
security to Beneficiary for repayment of the remaining balance of the Indebtedness.   
 

H. Failure to Pay.  All taxes and any assessments that are due and payable, as the date of 
the Deed of Trust,  affecting the Property shall be paid and discharged in full prior to execution and delivery 
of this Deed of Trust, or as they subsequently become due and payable and prior to delinquency.  If Grantor 
fails to pay any tax, assessment, charge or insurance premium  required by the terms and conditions of this 
Deed of Trust, Beneficiary may, at its option, pay the same, or if Grantor fails to perform any of Grantor’s 
covenants or agreements set forth in this Deed of Trust in accordance with the terms hereof, Beneficiary 
may, at its option, correct or cause to be corrected the same and pay any sums in connection therewith as 
Beneficiary shall determine to be necessary or advisable, and all taxes, assessments, charges, insurance 
premiums and sums paid by Beneficiary in connection with such matters (collectively, whether one or more, 
an "Assessment") shall be immediately repayable by Grantor to Beneficiary, together with interest on each 
amount at the default rate provided in the Note from the date the sum is paid by Beneficiary, until the same 
is refunded to Beneficiary and all such amounts and interest thereon, shall be secured hereby as part of 
the Indebtedness. Notwithstanding the foregoing or anything to the contrary set forth in the Loan 
Documents, Grantor shall have the right to object and protest to ad valorem taxes on the Property in good 
faith and with due diligence provided that (i) no Default exists under this Deed of Trust or any of the other 
Loan Documents, (ii) Grantor gives Beneficiary prior written notice of its intent to contest an Assessment; 
(iii) Grantor demonstrates to Beneficiary’s reasonable satisfaction that (A) the Property will not be sold to 
satisfy the Assessment prior to the final determination of the legal proceedings, (B) Grantor has taken such 
actions as are required or permitted to accomplish a stay of any such sale, and (C) Grantor has either (1) 
furnished a bond or surety (satisfactory to Beneficiary in form and amount) sufficient to prevent a sale of 
the Property or (2) at Beneficiary’s option, deposited one hundred fifty percent (150%) of the full amount 
necessary to pay any unpaid portion of any Assessment with Beneficiary; and (iv) such proceeding shall 
be permitted under any other instrument to which Grantor or the Property is subject (whether superior or 
inferior to this Deed of Trust). 
 

I. Title Litigation.  Subject to title insurance coverage, in case of any litigation involving the 
title to any part of the Property, or the validity of this Deed of Trust, Beneficiary may be represented in the 
litigation through attorneys of its own selection and Grantor shall, upon demand, promptly reimburse 
Beneficiary for all court costs and reasonable attorneys’ fees incurred by Beneficiary in defending and/or 
protecting its rights in any litigation. 
 

J. Default.  Subject to applicable notice and cure provisions and the other terms of this Deed 
of Trust and the other Loan Documents, if a Default (as defined in the Loan Agreement) occurs and is 
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continuing, the whole of the Indebtedness, at the option of Beneficiary, shall become immediately due and 
payable, without further notice or demand. 
 

K. Tenancy at Sufferance.  Following any sale of the Property, or any part thereof, under the 
provisions of this Deed of Trust, and to the extent permissible under applicable law, Grantor shall be 
obligated to immediately vacate the premises and prior to such vacation shall be a tenant at sufferance of 
the purchaser of the Property sold and shall be subject to eviction in an action of forcible detainer; provided, 
the provisions of this Subparagraph K shall be subject to any agreements made in writing by Beneficiary 
with reference to any existing and/or future leases; provided, further, to the extent permitted under 
applicable law, the purchaser at any foreclosure sale shall have the option to affirm any then existing leases 
or tenancies or otherwise to succeed to the rights of Grantor thereunder. 
 

L. Subrogation.  To the extent that any of the Indebtedness represents funds utilized to satisfy 
any outstanding Indebtedness or obligations secured by liens, rights, or claims against the Property or any 
part thereof, Beneficiary shall be subrogated to any and all liens, rights, superior titles and equities owned 
or claimed by the holder of any outstanding indebtedness or obligation so satisfied, however remote, 
regardless of whether the liens, rights, superior titles and equities are assigned to Beneficiary or released 
by the holder(s) thereof. 
 

M. Homestead Disclaimer.  Grantor represents and covenants that the Property forms no part 
of any property owned, used, or claimed by Grantor as a business or residential homestead, or as exempt 
from forced sale under the laws of the State of Texas and disclaims and renounces all and every such claim 
thereto. 
 

N. Additional Transfers and Encumbrances.  Subject to the terms and conditions of the Loan 
Agreement and the City Loan Agreement. Beneficiary shall have the right to declare the Indebtedness 
secured hereby immediately due and payable in the event the Grantor sells, transfers, assigns, or conveys 
its interest, whether voluntarily or involuntarily, in the Property, or any part thereof, without the prior written 
consent of Beneficiary, such consent not to be unreasonably withheld, delayed or conditioned or in the 
event any junior or subordinate mortgage, lien, deed of trust, or other encumbrance is placed upon the 
Property without the prior written consent of Beneficiary, provided the foregoing shall not prohibit the 
removal of worn or obsolete Personalty that is replaced with new items of the same or similar quality or 
prohibit transfers that are permitted under the Loan Agreement or the City Loan Agreement.  If Beneficiary 
consents to the sale, transfer, assignment, or conveyance of Grantor’s interest in the Property, or any part 
thereof, and waives in writing its right to accelerate the Indebtedness secured hereby as provided in this 
Subparagraph N, Beneficiary may require that the transferee assume all the obligations of Grantor under 
this Deed of Trust, the Loan Agreement and the Note in a form reasonably acceptable to Beneficiary and 
its legal counsel.  For purposes of this Subparagraph N, "transfer" of the Property includes any direct or 
indirect transfer of any beneficial ownership in Grantor (except as allowed by the City Loan Agreement) or 
the general partner or managing member of Grantor except to the extent that such transfer is permitted 
hereunder under the Loan Agreement ( or under the City Loan Agreement) after satisfaction of all 
requirements for such transfer including the consent of the City , if required for such transfer. 

 
 
Notwithstanding anything to the contrary contained in this Deed of Trust or the other Loan Documents, the 
removal and/or replacement of Grantor’s general partner for cause in accordance with Grantor’s partnership 
agreement shall not require the consent of the Beneficiary or the Trustee, shall not constitute a default or 
Default under this Deed of Trust or the Loan Documents or accelerate or give the Beneficiary the right to 
accelerate the maturity of the Loan.  The consent of the Beneficiary and the City shall be required for the 
appointment of a new general partner, but if the Grantor’s Tax Credit Investor (as defined in the City Loan 
Agreement) exercises its right to remove the Grantor’s general partner for cause, Beneficiary will not 
unreasonably withhold its consent to the substitute general partner; provided however, the consent of 
neither the Trustee nor the Beneficiary shall be required if the substitute general partner is an affiliate of 
such  Tax Credit Investor.  The substitute general partner shall assume all of the rights and obligations of 
the removed general partner of Grantor hereunder. 
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O. No Reliance on Beneficiary.  Grantor is experienced in the ownership and operation of 

properties similar to the Property, and Beneficiary is relying solely upon Grantor's expertise and business 
plan in connection with the construction of the Improvements and ownership and operation of the Property.  
Grantor is not relying on Beneficiary's expertise or business acumen in connection with the Property or in 
connection with the construction of the Improvements. 

 
P. No Litigation.  Except as disclosed in writing to Beneficiary, there are no (i)  causes of 

action, suits, or legal proceedings, at law or in equity, before any Governmental Authority (as defined in the 
City Loan Agreement) or arbitrator pending or threatened against or affecting Grantor, any guarantor, or 
involving the Property, (ii) outstanding or unpaid judgments against the Grantor or the Property, or (iii) 
defaults by Grantor with respect to any order, writ, injunction, decree, or demand of any Governmental 
Authority or arbitrator. 

 
Q. Payment for Labor and Materials.  Grantor will timely pay all bills for labor, materials, and 

specifically fabricated materials incurred in connection with the Property (which shall be deemed an 
Assessment on the Property) and never permit to exist in respect of the Property or any part thereof any 
unbonded lien or security interest, even though inferior to the liens and security interests hereof, for any 
such bill, and in any event never permit to be created or exist in respect of the Property or any part thereof 
any other or additional lien or security interest on a parity with, superior, or inferior to any of the liens or 
security interests hereof, except for the Permitted Encumbrances and the liens securing the Senior Note.  
In the event that Grantor becomes aware that such lien has been recorded against the Property, Grantor 
shall have such lien released within thirty (30) days.  If Grantor fails to pay or bond around any bills for 
labor, materials, and specifically fabricated materials incurred in connection with the Property, Beneficiary 
shall have the rights set forth in Section V.H for Grantor’s failure to pay any Assessment , as well as the 
other rights and remedies provided under this Deed of Trust. . 

  
R. Tax on Deed of Trust.  At any time any law shall be enacted imposing or authorizing the 

imposition of any tax upon this Deed of Trust, or upon any rights, titles, liens, or security interests created 
hereby, or upon the Indebtedness or any part thereof, Grantor will pay when due all such taxes, provided 
that if such law as enacted makes it unlawful for Grantor to pay such tax, Grantor shall not pay nor be 
obligated to pay such tax.  

 
S. ERISA.  If and to the extent that Grantor is obligated under any plan governed by or subject 

to the Employee Retirement Income Security Act, as amended ("ERISA"), Grantor shall fully discharge and 
satisfy all of its obligations and funding requirements under such plan, ERISA and the Internal Revenue 
Code, as amended ("IRC").  Furthermore, Grantor shall comply in all material respects with any and all 
applicable provisions of ERISA and the IRC and will not incur or permit to exist any unfunded liabilities to 
the Pension Benefit Guaranty Corporation or to such plan under ERISA or the IRC. 

 
T. Disclosures.  If at any time Grantor shall become aware of the existence or occurrence of 

any financial or economic conditions or natural disasters which are likely to have a material adverse effect 
on the Property or Grantor's financial condition, Grantor shall promptly notify Beneficiary of the existence 
or occurrence thereof and of Grantor's opinion as to what effect such may have on the Property or Grantor. 
Grantor shall also give prompt notice to Beneficiary of (i)  any litigation or dispute, threatened or pending 
against or affecting Grantor, the Property or any guarantor which  is likely to have a material adverse effect 
on the Property or the financial condition or business of any of the aforementioned parties, (ii) any Default, 
(iii) any default by Grantor continuing beyond all applicable notice and cure periods, or any acceleration of 
any indebtedness owed by Grantor under any contract to which Grantor is a party,  and (iv) any  change in 
the character of Grantor's  business as it  exists on the date hereof. 
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VI. 
 

CAPTIONS 
 

The captions contained in this Deed of Trust are for convenience only and shall not be taken into 
account in determining the meaning of any provision of this Deed of Trust. 
 

VII. 
 

ASSIGNMENT OF LEASES 
 

As further security for the payment of the Indebtedness, and subject to the rights of senior 
lienholders, including without limitation, Senior Lender. Grantor hereby assigns to Beneficiary, its 
successors and assigns, all leases, whether now in existence or hereafter created, covering all or any 
portion of the Property (including its interest in the Ground Lease) together with all rents to become due 
under each such lease, subject, however, to any prior assignment in connection with senior indebtedness.  
For so long as no Default exists, Grantor may collect the rents, but not more than one (1) month in advance, 
in the ordinary course of business, unless otherwise provided by the express terms of the leases and 
approved by Beneficiary.  In the event of any Default and at any and all times during the continuance 
thereof, in addition to all other rights and remedies of Beneficiary, Beneficiary shall have the exclusive right 
and power (but not the obligation) to enter upon and take possession of the Property or any part thereof, to 
rent or re-rent the same, either in the name of Beneficiary or Grantor, to receive all rents, revenues, profits, 
or other income from the Property and to apply all amounts received first, to the costs and expenses 
incurred by Beneficiary in protecting and operating the Property and next, to the payment of the 
Indebtedness in any manner and in any order of priority as Beneficiary shall determine.  This action by 
Beneficiary shall not operate as a waiver of the Default, or as an affirmance of any lease or of the rights of 
any tenant of title to that part of the Property covered by the lease or held by the tenant, should the Property, 
or any part thereof, be acquired by Beneficiary or other purchaser at a foreclosure sale.  The right of 
Beneficiary to receive all rents, revenues, profits, or other income from the Property during the continuance 
of any Default shall be applicable whether Beneficiary has entered upon or taken possession of the 
Property, or has otherwise attempted to exercise its rights hereunder and if any rents, revenues, profits, or 
other income are paid to or received by Grantor, Grantor shall immediately pay the same to Beneficiary, 
without the necessity of any request or demand therefor.  Grantor agrees at any time and from time to time 
until the  Indebtedness is paid in full (or deemed paid in full) to execute and to deliver any additional 
assignments of leases and/or rents, security agreements and other instruments as Beneficiary shall from 
time to time reasonably require; provided such instruments do not increase Grantor’s obligations or 
decrease Grantor’s rights under the Loan Documents and the City Loan Documents.  The substance, form, 
execution and delivery of additional assignments of leases and/or rents, security agreements and other 
instruments shall be reasonably satisfactory to Beneficiary. 
 

VIII. 
 

PERSONALTY 
 

This Deed of Trust covers and includes, without limitation, Grantor’s interest in the Personalty 
hereinabove described. 
 

IX. 
 

USE OF PERSONALTY 
 

Grantor represents that all Personalty is property for business use and is not consumer goods.  
Grantor further covenants that there are and shall be no conditional sales contracts that cover any of the 
Personalty. 
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X. 
 

SECURITY INTEREST IN PERSONALTY 
 

Without limiting any of the provisions of this instrument, Grantor, as referred to in this paragraph as 
“Debtor,” expressly does the following: 
 

A. Grant.  Debtor hereby grants unto Beneficiary and its successors and assigns, described 
herein as Secured Party, and referred to in this Section X as “Secured Party”, a security interest in Debtor’s 
interest in the Personalty (subject to the Permitted Encumbrances and the security interests and rights 
granted to Senior Lender). 
 

B. UCC Remedies.  Debtor agrees, in addition to any other remedies granted in this 
instrument to Secured Party or the Trustee, that Secured Party may, during the existence of any Default, 
proceed under Chapter 9 of the Texas Uniform Commercial Code (the “UCC”) as to all or any part of the 
Personalty and shall have and may exercise with respect to the Personalty all the rights, remedies and 
powers of a Secured Party under the UCC, including, without limitation, the right and power to sell at public 
or private sale or sales, or otherwise to dispose of, to lease, or to utilize the Personalty and any part or parts 
thereof, in any manner authorized or permitted under the UCC after default by a debtor and to apply the 
proceeds thereof toward payment of any  reasonable costs, expenses and attorneys’ fees and legal 
expenses thereby incurred by Secured Party and toward the payment of Debtor’s obligations, including the 
Note and all other Indebtedness described in this instrument in any order or manner as Secured Party may 
elect.  Among the rights of Secured Party during the existence of a Default, and without limitation, Secured 
Party shall have the right to take possession of the Personalty and to enter upon any premises where same 
may be situated for this purpose without being deemed guilty of trespass and without liability for damages 
thereby occasioned and to take any action deemed necessary or appropriate or desirable by Secured Party, 
at its option and in its discretion, to repair, refurbish or otherwise prepare the Personalty for sale, lease, or 
other use or disposition as herein authorized.  Debtor agrees that if any notice of sale required under the 
UCC is mailed, postage prepaid, to Debtor at the address shown herein at least ten (10) days before the 
time of the sale or disposition, the notice shall be deemed reasonable and shall fully satisfy any requirement 
for giving of the notice. 
 

If a Default exists, and to the extent it may lawfully do so and without limiting any rights and/or 
privileges herein granted to Secured Party, Debtor agrees that Secured Party and/or the above Trustee 
and any Substitute Trustee, may dispose of any or all of the Personalty at the same time and place and 
after giving the same notice provided for in this Deed of Trust in connection with a nonjudicial foreclosure 
sale under the terms and conditions set forth in this Deed of Trust.  In this connection, Debtor agrees that 
the sale may be conducted by the Trustee or the Substitute Trustee; that the sale of the Land and 
Improvements described in this Deed of Trust and the Personalty or any part thereof, may be sold 
separately and/or together; and that if the Land and Improvements described herein and the Personalty or 
any part thereof, are sold together, the Secured Party will not be obligated to allocate the consideration 
received as between the Land and Improvements and the Personalty. 
 

C. Possession.  Debtor hereby grants to Secured Party the right, at its option  during the 
existence of a Default   to transfer at any time to itself or to its nominee the Personalty, or any part thereof 
and to receive the monies, income, proceeds or benefits attributable or accruing thereto and to hold the 
same as security for Debtor’s obligations or to apply it on the principal and interest or other amounts owing 
on any of Debtor’s obligations, whether or not then due, in any order or manner as Secured Party may 
elect.  All rights with respect to marshalling of assets of Debtor, including with respect to the Personalty, or 
to a sale in inverse order of alienation, are hereby waived. 
 

D. Authority.  Debtor hereby covenants, stipulates and agrees that all recitals in any 
instrument of assignment or any other instrument executed by Secured Party incident to the sale, transfer, 
assignment, lease or other disposition or utilization of the Personalty or any part thereof hereunder shall be 
prima facie evidence of the matters stated therein and all prerequisites of the sale or other action taken by 
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Secured Party or of any fact, condition or thing incident thereto shall be rebuttably presumed to have been 
performed or to have occurred. 
 

E. Assembly and Expenses. Debtor hereby covenants and agrees that Secured Party, during  
the existence of a Default, may require Debtor to assemble the Personalty and to make it available to 
Secured Party at a place to be designated by Secured Party that is reasonably convenient to both parties.  
All reasonable expenses of retaking, holding, preparing for sale, lease, or other use or disposition, selling, 
leasing or otherwise using or disposing of the Personalty and the like that are incurred or paid by Secured 
Party as authorized or permitted hereunder, including also all attorneys’ fees, legal expenses and costs, 
shall be added to the Indebtedness and Debtor shall be liable therefor. 
 

F. Financing Statement.  A carbon, photographic, or other reproduction of this Deed of Trust 
may be filed as a Financing Statement under the UCC between Debtor and Secured Party whose 
addresses are set forth below.  Except for the security interest granted hereby in the Personalty, the security 
interests and rights in the Personalty granted to Senior Lender, the security interest granted to the 
Subordinate Lender or otherwise expressly stated in EXHIBIT B hereto, Debtor is owner and holder of the 
Personalty free of any adverse claim, security interest or encumbrance, and Debtor will defend the 
Personalty against all claims and demands of any person at any time claiming the same or any interest 
therein.   
 

XI. 
 

ADDRESSES 
 

The addresses of Grantor and Beneficiary, are as follows: 
 

Grantor: CHCDC AFFORDABLE ELDERLY, LLC 
 c/o The NHP Foundation 

122 East 42nd Street, Suite 4900 
New York, NY 10168 
Attention: John G. Hoffer   
 
Hudson Housing Capital LLC 
630 Fifth Avenue, 28th Floor  
New York, New York 10111  
Attention:  Joseph A. Macari 

 
 
Beneficiary: NHPF HOUSTON, LLC 
 c/o The NHP Foundation 

122 East 42nd Street, Suite 4900 
New York, NY 10168 
Attention: John G. Hoffer 

 
Trustee:   THE CITY OF HOUSTON 

P. O. Box 1562 
Houston, TX 77251-1562 
Attention: Director, Housing and Community Development  

      Department 
 

Each party shall have the right to designate from time to time another address within the continental 
United States for purposes of this Deed of Trust by written notice to the other party.  Notwithstanding the 
foregoing agreement to provide courtesy copies, such copies shall be a courtesy only and failure to provide 
such copies shall have no effect on the validity of a notice properly given to Grantor. 
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Notices under this Deed of Trust shall be effective in the case of utilization of the U.S. Mail Service, 
upon the earlier of (i) three business days after deposit of such notice in the mail, return receipt requested 
or (ii) hand or overnight delivery.  Notices sent by overnight courier services shall be effective one day after 
deposit with such service.  All other notices shall be effective upon delivery.  Notwithstanding the foregoing, 
any foreclosure notices shall be effective upon deposit with the U.S. Mail Service. 

 
 
 
 

XII. 
 

RESTRICTIVE COVENANTS 
 

Grantor has executed and filed of record or will execute and file of record a certain 
Restrictive Covenants with Joinder by Landlord and Fee Owner dated of even date hereof (the “Restrictive 
Covenants”) covering the Property.  The Restrictive Covenants shall remain in full force and effect until 
expiration or termination in accordance with the provisions thereof and no invalidity, release or termination 
of this Deed of Trust shall operate to invalidate, release or terminate the Restrictive Covenants.  The 
Restrictive Covenants shall not be deemed a "Loan Document" as such term is used herein or in any of the 
other Loan Documents. 

 
 

XIII. 
 

ENVIRONMENTAL MATTERS 
 

A. Compliance with Laws.  Grantor hereby represents, warrants, covenants and agrees to 
and with Beneficiary that: 

 
(i) Grantor will not and will not permit any tenant or occupant of the Property to, 

generate, store, handle or otherwise deal with hazardous or toxic substances in, 
on, about or under the Property; and 

 
(ii) Grantor has not at any time engaged in or permitted, nor, to the best of Grantor’s 

knowledge after reasonable and prudent inquiry, which has consisted of the Phase 
I report previously delivered to Beneficiary, has any current or former tenant, 
occupant or owner of the Property, or any portion thereof, engaged in or permitted 
any generation, storage, handling, dumping, discharge, disposal, spillage or 
leakage of any hazardous or toxic substances, at, on, or about the Property, or any 
portion thereof, except as disclosed on the Phase I report previously delivered to 
Beneficiary. 

 
Notwithstanding the foregoing, Grantor shall be permitted to have such chemicals, materials and supplies 
on the Property which are normally used in connection with the prudent operation, use, maintenance and 
ownership of a multi-family unit apartment complex and which are used in compliance with environmental 
laws. 
 

B. Indemnification.  GRANTOR HEREBY AGREES TO INDEMNIFY, PROTECT, DEFEND 
(WITH COUNSEL REASONABLY APPROVED BY BENEFICIARY) AND TO HOLD BENEFICIARY, ITS 
AGENTS, MEMBERS, OFFICERS, REPRESENTATIVES AND ITS EMPLOYEES FREE AND 
HARMLESS FROM AND AGAINST ANY AND ALL CLAIMS, ACTIONS, ADMINISTRATIVE 
PROCEEDINGS, JUDGMENTS, DAMAGES, PUNITIVE DAMAGES, PENALTIES, FINES, COSTS, 
LIABILITIES (INCLUDING SUMS PAID IN SETTLEMENT OF CLAIMS), INTEREST OR LOSSES, 
INCLUDING REASONABLE ATTORNEYS’, CONSULTANTS’ AND EXPERTS’ FEES AND EXPENSES, 
OF ANY KIND OR NATURE (COLLECTIVELY, THE “COSTS”) THAT ARISE DIRECTLY OR 
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INDIRECTLY, FROM OR IN CONNECTION WITH THE PRESENCE, SUSPECTED PRESENCE, 
RELEASE OR SUSPECTED RELEASE (A “RELEASE”) OF ANY HAZARDOUS OR TOXIC 
SUBSTANCE, FROM, ON, ABOUT, UNDER OR WITHIN THE PROPERTY, OR ANY PORTION 
THEREOF WHICH OCCURS DURING OR PRIOR TO SUCH TIME AS GRANTOR OWNS THE 
PROPERTY. NOTWITHSTANDING THE FOREGOING TO THE CONTRARY, GRANTOR’S LIABILITY 
HEREUNDER, SUBJECT TO THE DE MINIMIS PROVISIONS OF ARTICLE XIII(A)(ii) ABOVE, SHALL 
NOT INCLUDE ANY LOSS ARISING OUT OF THE GROSS NEGLIGENCE OR WILLFUL MISCONDUCT 
OF BENEFICIARY OR ANY EMPLOYEE, AGENT OR REPRESENTATIVE OF BENEFICIARY OR 
RELEASE OF HAZARDOUS OR TOXIC SUBSTANCES BY BENEFICIARY OR ANY EMPLOYEE, 
AGENT OR REPRESENTATIVE OF BENEFICIARY AFTER BENEFICIARY HAS TAKEN POSSESSION 
OF THE PROPERTY.   
 

C. Remediation.  If any investigation or monitoring of site conditions, or any cleanup, 
containment, restoration, removal or other remedial work (collectively, the “Remedial Work”) is required 
under any applicable federal, state or local law or regulation, by any judicial order, or by any governmental 
entity, or in order to comply with any agreements affecting the Property because of, or in connection with 
any release of hazardous or toxic substances, Grantor shall perform, or cause to be performed, the 
Remedial Work in compliance with such law, regulation, order or agreement.  All Remedial Work shall be 
performed by one or more contractors selected by Grantor and approved in advance, in writing, by 
Beneficiary and under the supervision of a consulting engineer selected by Grantor and approved in 
advance, in writing, by Beneficiary.  All costs of any Remedial Work shall be paid by Grantor, including, 
without limitation, the reasonable charges of contractor(s) and/or the consulting engineer and Beneficiary’s 
reasonable attorneys’ fees and costs incurred in connection with the monitoring or review of any Remedial 
Work.  If Grantor shall fail to timely commence or cause to be timely commenced, or fail to diligently 
prosecute to completion, any Remedial Work, then Beneficiary may, but shall not be required to, cause 
such Remedial Work to be performed and all costs and expenses thereof, or incurred in connection 
therewith, shall be “Costs” within the meaning of Subparagraph B above.  All costs shall be due and payable 
upon demand therefor by Beneficiary, together with interest thereon at the Default Rate provided in the 
Note from the date such costs are paid by Beneficiary, until the same are refunded to Beneficiary and all 
such costs and the interest thereon shall be secured hereby. 
 

D. Survival.  Notwithstanding anything to the contrary contained herein, or in the Note or Loan 
Agreement, the obligations of Grantor under this Paragraph XIII shall survive any assumption of the 
Indebtedness by a successor to Grantor (whether or not the assumption has been approved or disapproved, 
or whether or not Grantor was released from liability on the Indebtedness), foreclosure of this Deed of Trust 
(or transfer of the Property in lieu of foreclosure) and release or termination of this Deed of Trust. 

 
XIV. 

 
MISCELLANEOUS 

 
A. No Waiver.  No delay by Beneficiary in exercising any right, option or remedy hereunder, 

or otherwise afforded by law, shall operate as a waiver thereof or preclude the exercise thereof during the 
continuance of any Default. 
 

B. Cumulative Remedy.  All rights and remedies of Beneficiary under this Deed of Trust and 
any and all other instruments evidencing or securing the Indebtedness, are cumulative and concurrent and 
may be exercised singularly, successively, or concurrently. 
 

C. No Release.  The granting to Grantor or to any other person or party of any extension(s) 
of time for payment of all or any part of the Indebtedness or the performance of any covenant or agreement 
contained herein, or the taking of other or additional security for the payment of the whole or any part of the 
Indebtedness, or the releasing of any part of the security at any time held in connection with the 
Indebtedness, shall not in any way release Grantor or any other person or party obligated for the payment 
of the Indebtedness, or release or impair this Deed of Trust or any other security held in connection with 
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the Indebtedness, except to the extent of the person, party or property expressly released in writing by 
Beneficiary. 
 

D. Severability.  If any provision in this Deed of Trust is invalid or unenforceable in whole or 
in part, this instrument shall in all other respects remain in full force and effect. 

 
E. Successors and Assigns.  All of the provisions hereof shall apply to, inure to the benefit of, 

and be binding upon Beneficiary and Grantor and their respective successors and assigns (provided the 
foregoing shall not be construed as consent to any transfer by Grantor of the Property that is not permitted 
under the Loan Documents).   

 
F. Further Assurances and Corrections.  From time to time, at the request of Beneficiary, 

Grantor will (i) promptly correct any defect, error, or omission which may be discovered in the contents of 
this Deed of Trust or in any other Loan Document or in the execution or acknowledgment thereof; 
(ii) execute, acknowledge, deliver, record and/or file such further instruments (including, without limitation, 
further deeds of trust, security agreements, financing statements, continuation statements and assignments 
of rents or leases) and perform such further acts and provide such further assurances as may be necessary, 
desirable, or proper, in Beneficiary's reasonable opinion, to carry out more effectively the purposes of this 
Deed of Trust and the Loan Documents and to subject to the liens and security interests hereof and thereof 
any property intended by the terms hereof or thereof to be covered hereby or thereby, including without 
limitation, any renewals, additions, substitutions, replacements, or appurtenances to the Property; 
(iii) execute, acknowledge, deliver, procure, file, and/or record any document or instrument (including 
without limitation, any financing statement) deemed advisable by Beneficiary to protect the liens and the 
security interests herein granted against the rights or interests of third persons; and (iv) pay all reasonable 
costs connected with any of the foregoing. 

 
G. Choice of Law.  This Deed of Trust shall be performable and enforced in Harris County, 

Texas, and shall be construed in accordance with the laws of the State of Texas from time to time in effect 
except to the extent preempted by the United States federal law.  Venue shall be appropriate in Harris 
County, as applicable. 

 
H. Usury.  In no event shall any provision of this Deed of Trust, the Note, the Loan Agreement 

or any other instrument evidencing or securing the Indebtedness ever obligate Grantor to pay interest on 
the Note secured hereby at a rate greater than that permitted by law, or obligate Grantor to pay any taxes, 
assessments, charges, insurance premiums, or other amounts to the extent that the payments constitute 
interest under applicable law and when added to the interest payable on the Note  secured hereby, would 
be held to constitute the payment by Grantor of interest at a rate greater than that permitted by law; and 
this provision shall control over any provision to the contrary. 

 
It is expressly stipulated and agreed to be the intent of Grantor and Beneficiary at all times to 

comply strictly with the applicable Texas law governing the maximum rate or amount of interest payable on 
the Note or the Indebtedness or applicable United States federal law to the extent that it permits Beneficiary 
to contract for, charge, take, reserve or receive a greater amount of interest than under Texas law (“Highest 
Lawful Rate”).  If the applicable law is ever judicially interpreted so as to render usurious any amount 
(i) contracted for, charged, taken, reserved or received pursuant to the Note, any of the other Loan 
Documents or any other communication or writing by or between Grantor and Beneficiary related to the 
transaction or transactions that are the subject matter of the Loan Documents, (ii) contracted for, charged 
or received by reason of Beneficiary's exercise of the option to accelerate the maturity of the Note and/or 
the Indebtedness, or (iii) Grantor will have paid or Beneficiary will have received by reason of any voluntary 
prepayment by Grantor of the Note and/or the Indebtedness, then it is Grantor's and Beneficiary's express 
intent that all amounts charged in excess of the Highest Lawful Rate shall be automatically cancelled, ab 
initio, and all amounts in excess of the Highest Lawful Rate theretofore collected by Beneficiary shall be 
credited on the principal balance of the Note and/or the Indebtedness (or, if the Note and all Indebtedness 
have been or would thereby be paid in full, refunded to Grantor), and the provisions of the Note and the 
other Loan Documents immediately be deemed reformed and the amounts thereafter collectible hereunder 
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and thereunder reduced, without the necessity of the execution of any new document, so as to comply with 
the applicable law, but so as to permit the recovery of the fullest amount otherwise called for hereunder and 
thereunder.  Grantor hereby agrees that as a condition precedent to any claim seeking usury penalties 
against Beneficiary, Grantor will provide written notice to Beneficiary, advising Beneficiary in reasonable 
detail of the nature and amount of the violation, and Beneficiary shall have sixty (60) days after receipt of 
such notice in which to correct such usury violation, if any, by either refunding such excess interest to 
Grantor, or crediting such excess interest against the Note and/or the Indebtedness then owing by Grantor 
to Beneficiary.  All sums contracted for, charged or received by Beneficiary for the use, forbearance or 
detention of any debt evidenced by the Note and/or the Indebtedness shall, to the extent permitted by 
applicable law, be amortized or spread, using the actuarial method, throughout the stated term of the Note 
and/or the Indebtedness (including any and all renewal and extension periods) until payment in full so that 
the rate or amount of interest on account of the Note and/or the Indebtedness does not exceed the Highest 
Lawful Rate from time to time in effect and applicable to the Note and/or the Indebtedness for so long as 
debt is outstanding.  In no event shall the provisions of Chapter 346 of the Texas Finance Code (which 
regulates certain revolving credit loan accounts and revolving triparty accounts) apply to the Note and/or 
the Indebtedness.  Notwithstanding anything to the contrary contained herein or in any of the other Loan 
Documents, it is not the intention of Beneficiary to accelerate the maturity of any interest that has not 
accrued at the time of such acceleration or to collect unearned interest at the time of such acceleration. 

 
I. Covenants Run with the Land.  All obligations contained in this Deed of Trust and the other 

Loan Documents are intended by Grantor, Beneficiary and Trustee to be, and shall be construed as, 
covenants running with the Property until the lien of this Deed of Trust has been fully released by 
Beneficiary. 
 

J. JURY WAIVER.  GRANTOR AND BENEFICIARY ACKNOWLEDGE THAT THE RIGHT 
TO TRIAL BY JURY IS A CONSTITUTIONAL ONE, BUT THAT IT MAY BE WAIVED, EACH PARTY, 
AFTER CONSULTING (OR HAVING HAD THE OPPORTUNITY TO CONSULT) WITH COUNSEL OF 
THEIR CHOICE, KNOWINGLY AND VOLUNTARILY, AND FOR THEIR MUTUAL BENEFIT, WAIVES 
ANY RIGHT TO TRIAL BY JURY IN THE EVENT OF LITIGATION REGARDING THE PERFORMANCE 
OR ENFORCEMENT OF, OR IN ANY WAY RELATED TO, THIS NOTE, THE INDEBTEDNESS OR THIS 
DEED OF TRUST. 
 

K. Entire Agreement.  THIS DEED OF TRUST, TOGETHER WITH THE NOTE AND LOAN 
AGREEMENT, THE OTHER LOAN DOCUMENTS, AND THE RESTRICTIVE COVENANTS 
CONSTITUTE A WRITTEN LOAN AGREEMENT AS DEFINED IN SECTION 26.02 OF THE TEXAS 
BUSINESS AND COMMERCE CODE.  THIS WRITTEN LOAN AGREEMENT CONSTITUTES THE FINAL 
AGREEMENT BETWEEN THE PARTIES AND MAY NOT BE CONTRADICTED BY EVIDENCE OF 
PRIOR, CONTEMPORANEOUS OR SUBSEQUENT ORAL AGREEMENTS OF THE PARTIES.  THERE 
ARE NO UNWRITTEN ORAL AGREEMENTS BETWEEN THE PARTIES. 

 
L. Subordination.  It is the intent of Beneficiary and Grantor that this Deed of Trust shall be 

subject to and the relative priority thereof be governed by one certain Intercreditor, Subordination and 
Funding Agreement by and between Grantor, Beneficiary, Citibank N.A., Landlord, the City of Houston, 
Texas and certain other parties of approximate date herewith and filed of record in the Official Records of 
Harris County, Texas. 

 
 M. Landlord Consent and Joinder. Landlord has joined in this instrument for the limited 
purposes described in this Section M.  Landlord hereby consents to this Deed of Trust and in the case of 
foreclosure of the Deed of Trust by Beneficiary, the Landlord consents to the Beneficiary becoming the 
successor to Grantor under the Ground Lease.  Further, Landlord consents to the collateral assignment of 
this Deed of Trust to the City by Beneficiary and in the event that the City becomes the owner of this Deed 
of Trust, the Landlord consents to the City stepping into the shoes of Beneficiary and upon foreclosure may 
become the successor to Grantor under the Ground Lease. 
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Landlord hereby grants, conveys, mortgages and assigns to Trustee for the benefit of Beneficiary, 
in trust, with power of sale as herein provided, Landlord’s fee simple title to the Land and its interest as 
landlord under the Ground Lease as security for the Indebtedness. Landlord hereby joins in this Deed of 
Trust, for the purpose of imposing the lien of the Deed of Trust on the fee simple estate in the Land and its 
interest as Landlord under the Ground Lease; provided, however, that there shall be no personal liability 
on the part of Landlord under this Deed of Trust, and Beneficiary shall look solely to Grantor and the 
Property and Construction Completion Guaranty (as defined in the City Loan Agreement). All of the 
leasehold mortgagee protection provisions contained in the Ground Lease, and all other provisions inuring 
to the benefit of leasehold mortgagees or their successors and assigns contained in the Ground Lease, are 
hereby incorporated into this Deed of Trust by reference and restated and confirmed by Landlord for the 
benefit of Beneficiary, its successors and assigns. Landlord hereby represents and warrants that Landlord 
is the owner of the fee simple estate in the Land and is the landlord under the Ground Lease.  Except for 
the Senior Lender and the Senior Loan (as defined in the City Loan Agreement), Landlord further represents 
and warrants that (i) it has not assigned, conveyed, transferred, sold, encumbered or mortgaged its interest 
in the Ground Lease or the Land, (ii)  there are currently no mortgages, deeds of trust or other security 
interests encumbering Landlord’s fee interest in the Property and (iii) except for the purchase option held 
by Landlord pursuant to the Ground Lease and any purchase option provided in the Extended Use 
Agreement (as defined below), no third party has an option or preferential right to purchase all or any part 
of the Land.  Other than as provided by the Senior Loan and the Ground Lease, Landlord covenants and 
agrees that it shall not further assign, convey, transfer, sell, encumber or mortgage its interest in the Ground 
Lease or the Land without the prior written consent of Beneficiary.  This Deed of Trust and the 
representations and agreements made herein are given with the understanding that it constitutes a 
condition to the making of the Loan, and that the Beneficiary will rely hereon.  This Deed of Trust and the 
representations and agreements made herein shall inure to the benefit of Beneficiary and its successors 
and assigns including the City, and shall be binding on Landlord and Grantor and their respective 
successors and assigns. 

Notwithstanding anything contained in this Deed of Trust, neither the Landlord, nor any officer, 
director, or trustee of the Landlord shall have any personal liability for the payment or performance of any 
of the Grantor’s obligations or liabilities of the Grantor secured, or requirements to be paid or performed in 
this Deed of Trust, and the Beneficiary shall have no recourse for personal liability against the Landlord, or 
any officer, director or trustee of the Landlord for any liability or claim based thereon; however, nothing 
contained herein shall preclude the Beneficiary from recovering such obligations of the Borrower from the 
Property or the income thereof or the proceeds from the sale thereof as provided in the Deed of Trust. 

 
Landlord and Grantor acknowledge that the lien of this Deed of Trust to the extent it encumbers 

the fee estate, shall be prior and superior to the Ground Lease, to the leasehold estate created thereby and 
to all rights and privileges of Grantor thereunder, and the Ground Lease, the leasehold estate created 
thereby and all rights and privileges of Landlord thereunder, are hereby subjected and made subordinate 
to the lien of the Deed of Trust to the extent it encumbers the fee estate. 
 
 N. Non-Merger. It is the express intention of the parties hereto that in the event of 
foreclosure of this Deed of Trust, the leasehold estate so foreclosed shall not effect a merger with any liens 
(other than this Deed of Trust) in the Property held by the purchaser or any other estate in land in the 
Property held by the purchaser at foreclosure with the leasehold estate so acquired. 
 

O. Extended Low Income Housing Commitment. Pursuant to the terms of that Collateral 
Assignment of Note and Liens dated of even date herewith executed by Beneficiary for the benefit of the 
City (the "Collateral Assignment"), the City agreed that the liens securing the City Loan and evidenced by 
this Deed of Trust and collaterally assigned to the City pursuant to the Collateral Assignment  shall be 
subordinate to any extended low income housing commitment (as such term is defined in Section 
42(h)(6)(B) of the Internal Revenue Code)( the “Extended Use Agreement”) recorded against the Land; 
provided that such Extended Use Agreement, by terms, must terminate upon foreclosure under this Deed 
of Trust or upon a transfer of the Land by instrument in lieu of foreclosure, in accordance with Section 
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42(h)(6)(E) of the Internal Revenue Code.  The City’s Restrictive Covenants shall not be subordinate to any 
extended low income housing commitment as such term is defined in the Extended Use Agreement.   

 
P. Reserved. 
 
  
 
 
 
 
 

[Signatures on following page] 
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Signature Page 
Leasehold Deed of Trust, Security Agreement and Financing Statement 

 
IN WITNESS WHEREOF, Grantor has executed this Leasehold Deed of Trust, Security Agreement 

and Financing Statement on the date set forth in the acknowledgments below but to be effective as of 
_______, 2021. 
 
 

GRANTOR: 
 

CHCDC AFFORDABLE ELDERLY, LLC, a  
Texas limited liability company 

 
By: CH Affordable Manager, LLC, 

                        a Texas limited liability company,  
                       its managing member   
 
                  By: NHPF Houston, LLC, 
                       a Texas limited liability company, 
                             its manager       

 
 By: The NHP Foundation, 

                             a District of Columbia non-profit corporation, 
                             its sole member  

 
 

        By:  ______________________ 
                     ______________________ 
              ______________________ 
 

 

STATE OF _________ § 
 § 
COUNTY OF _________ § 
 
The foregoing instrument was acknowledged before me this ____ day of July, 2021 by ______________, 
the vice president of THE NHP FOUNDATION, a District of Columbia non-profit corporation, the sole 
member of NHPF HOUSTON, LLC, a Texas limited liability company, the manager of CH AFFORDABLE 
MANAGER, LLC a Texas limited liability company, the managing member of CHCDC AFFORDABLE 
ELDERLY, LLC, a Texas limited liability company, on behalf of said limited liability company. 

 

   
 NOTARY PUBLIC, State of _________ 
 
 _________________________________ 
 PRINTED NAME OF NOTARY 
 My COMMISSION EXPIRES:_________ 
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JOINDER: 
 
The undersigned has joined herein  
for the sole purposes agreeing and consenting  
to Section 14M hereof.  
 
CHANGE HAPPENS COMMUNITY DEVELOPMENT CORPORATION, INC.,  
a Texas non-profit corporation 

     
    

By:              
Name:  
Title:  
 
STATE OF TEXAS  § 
    § 
COUNTY OF HARRIS  § 
 

The instrument was acknowledged by me on this __ day of _______, 2021 by _______________, 
the ____________________ of the CHANGE HAPPENS COMMUNITY DEVELOPMENT 
CORPORATION, INC., a Texas non-profit corporation, on behalf of such corporation. 
 
 WITNESS my hand and seal official seal. 
 
       _______________________ 
       Notary Public, State of Texas 
       ________________________ 
       Printed Name of Notary 
       My commission expires:______. 
 
 
 
 
ATTACHMENTS: 
EXHIBIT “A” Land 
EXHIBIT “B” Permitted Encumbrance 
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EXHIBIT A 
PROPERTY DESCRIPTION 

 
 

Tract 1: 
 
Reserve "B" in Block 1 of Citadel on Elgin, a subdivision in Harris County, Texas, according to 
the map or plat thereof recorded in Film Code No. 695094 of the Map Records of Harris County, 
Texas. 
 
Tract 2: 
 
Easement rights as set forth in Easement Agreement executed as of July 9, 2021, by Change 
Happens Community Development Corporation, a Texas non-profit corporation, and CHCDC 
Affordable Elederly, LLC, a Texas limited liability company, recorded under Clerk's File No. 
__________ of the Real Property Records of Harris County, Texas. 
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EXHIBIT B 
PERMITTED ENCUMBRANCES 

 
 
1. The following restrictive covenants of record itemized below (We must either insert 
specific recording date or delete this exception.): 
 
Regulatory and Land Use Restriction Agreement recorded in the Real Property Records of Harris 
County, Texas.  Restrictive Covenants with Joinder by Landlord and Fee Owner recorded in the 
Real Property Records of Harris County, Texas. 
Those recorded in/under Film Code No. 695094 of the Map Records of Harris County, Texas; 
but omitting any covenants, condition, or restriction, if any, based on race, color, religion, sex, 
handicap, familial status or national origin unless and to the extent that the covenant, condition 
or restriction (a) is exempt under Title 42 of the United States Code or (b) relates to handicap, 
but does not discriminate against handicapped persons. 
  
2. Any discrepancies, conflicts, or shortages in area or boundary lines, or any 
encroachments or protrusions, or any overlapping of improvements. Upon receipt of an approved 
survey, Schedule B, Item 2 may be modified to read in its entirety, "Shortages in area" (Loan 
Policy only or Owner's Title Policy with prescribed premium.) 
  
3. Homestead or community property or survivorship rights, if any, of any spouse of any 
insured. (Applies to the Owner’s Policy only.) 
  
4. Any titles or rights asserted by anyone, including, but not limited to, persons, the public, 
corporations, governments or other entities, 
a. to tidelands, or lands comprising the shores or beds of navigable or perennial rivers and 
streams, lakes, bays, gulfs, or oceans, or 
  
b. to lands beyond the line of the harbor or bulkhead lines as established or changed by any 
government, or 
  
c. to filled-in lands, or artificial islands, or 
  
d. to statutory water rights, including riparian rights, or 
  
e. to the area extending from the line of mean low tide to the line of vegetation, or the rights 
of access to that area or easement along and across that area. 
 (Applies to the Owner’s Policy only.) 
  
5. Standby fees, taxes and assessments by any taxing authority for the year 2021 and 
subsequent years; and subsequent taxes and assessments by any taxing authority for prior years 
due to change in land usage or ownership, but not those taxes or assessments for prior years 
because of an exemption granted to a previous owner of the property under Section 11.13, Texas 
Tax Code, or because of improvements not assessed for a previous tax year.  (If Texas Short 
Form Residential Loan Policy of Title Insurance (T-2R) is issued, that policy will substitute 
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“which become due and payable subsequent to Date of Policy” in lieu of “for the year 2021 and 
subsequent years.”) 
  
6. The terms and conditions of the documents creating your interest in the land. 
  
7. Materials furnished or labor performed in connection with planned construction before 
signing and delivering the lien document described in Schedule A, if the land is part of the 
homestead of the owner.  (Applies to the Loan Title Policy Binder on Interim Construction Loan 
only, and may be deleted if satisfactory evidence is furnished to us before a binder is issued.) 
 
8. Liens and leases that affect the title to the land, but that are subordinate to the lien of the 
insured mortgage. (Applies to Loan Policy T-2 only.) 
  
9. The Exceptions from Coverage and Express Insurance in Schedule B of the Texas Short 
Form Residential Loan Policy of Title Insurance (T-2R).  (Applies to Texas Short Form 
Residential Loan Policy of Title Insurance (T-2R) only.)  Separate exceptions 1 through 8 of this 
Schedule B do not apply to the Texas Short Form Residential Loan Policy of Title Insurance. (T-
2R) 
 
10. The following matters and all terms of the documents creating or offering evidence of the 
matters (We must insert matters or delete this exception.): 
 
a) Rights of parties in possession.  (Owner Title Policy only) 
 
b) Building line 10 feet from Beulah Street, as recorded in/under Film Code No. 695094 of 
the Map Records of Harris County, Texas.  (As to Tract 1) 
 
c) All leases, grants, exceptions or reservations of coal, lignite, oil, gas and other minerals, 
together with all rights, privileges, and immunities relating thereto, appearing in the Public 
Records whether listed in Schedule B or not. There may be leases, grants, exceptions or 
reservations of mineral interests that are not listed. 
 
d) Rights of tenants in possession as tenants only, under currently effective unrecorded lease 
agreements. 
 
e) Subject to the following matters disclosed in the survey dated June 15, 2021 and revised 
June 30, 2021 prepared by Anthony R. Peacock Registered Professional Land Surveyor No. 5047 
with Miller Survey * Group Job No. 3802-ALTA.DWG: 
 
1) Fences do not follow the property lines. 
 
2)  Pursuant to note no. 8, all subsurface utility features are based on observe surface evidence. 
 
3) Two 1-story wood frame structures are over the most northeasterly southwesterly property 
line. 
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4) Parking spaces and concrete drive are into and over the southeasterly portion of subject 
property. 
 
f) An easement for drainage purposes extending a distance of 15 feet on each side of the 
centerline of all natural drainage courses, as reflected by the plat recorded in/under Film Code 
No. 695094 of the Map Records of Harris County, Texas.  [Owner Title Policy only] 
 
g) Intentionally deleted. 
 
h) Short Form Blanket Easement granted to CenterPoint Energy Houston Electric, LLC and 
CenterPoint Energy Resources Corp., d/b/a CenterPoint Energy Texas Gas Operations, recorded 
in/under Clerk's File No. RP-2021-92459 of the Real Property Records of Harris County, Texas. 
 
i) Notice of Storm Water Quality Requirements recorded under Clerk's File No. RP-2021-
129894 of the Real Property Records of Harris County, Texas. 
 
j) The terms and conditions of that certain Ground Lease dated July 9, 2021, as evidenced 
by that certain Memorandum of Ground Lease dated July 9, 2021, and filed under Harris County 
of the Real Property Records of Harris County, Texas, by and between Change Happens 
Community Development Corporation, a Texas non-profit corporation, as Lessor, and CHCDC 
Affordable Elderly, LLC, a Texas limited liability company, as lessee. 
 
Company insures the Insured against loss, if any, sustained by the Insured under the terms of the 
Policy if this item is not subordinate to the lien of the insured mortgage. 
 
Subject to terms, conditions and stipulations contained in that certain Ground Lessor 
Subordination and Joinder attached to Multifamily Leasehold Deed of Trust, Assignment of 
Leases and Rents, Security Agreement and Fixture Filing (Texas), executed by Change Happens 
Community Development Corporation as "Ground Lessor" and CHCDC Affordable Elderly, 
LLC as "Borrower" for the benefit of Texas Department of Housing and Community Affairs, a 
public and official agency of the State of Texas. 
 
k) Leasehold Deed of Trust, Security Agreement and Financing Statement together with 
Joinder by Fee Owner executed by CHCDC Affordable Elderly, LLC, a Texas limited liability 
company, to Tom McCasland, Trustee, for the benefit of NHPF Houston, LLC, a Texas limited 
liability company, dated July 9, 2021, recorded in/under Harris County of the Real Property 
Records of Harris County, Texas, securing the original principal amount of $10,250,000.00. 
Collateral Assignment of Note and Liens from NHPF Houston, LLC, a Texas limited liability 
company, to City of Houston, recorded under Harris County of the Real Property Records of 
Harris County, Texas. 
 
Company insures the Insured against loss, if any, sustained by the Insured under the terms of the 
Policy if this item is not subordinate to the lien of the insured mortgage. 
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Subject to terms, conditions and stipulations contained in that certain Intercreditor, 
Subordination, and Funding Agreement recorded under Harris County of the Real Property 
Records of Harris County, Texas. 
 
l) Leasehold Deed of Trust, Security Agreement and Fixture Filing executed by CHCDC 
Affordable Elderly, LLC, a Texas limited liability company, to Richard D. Morrow, Trustee, for 
the benefit of The NHP Foundation, a District of Columbia nonprofit corporation, dated July  9, 
2021, recorded in/under Harris County of the Real Property Records of Harris County, Texas, 
securing the original principal amount of $1,497,500.00. 
 
Company insures the Insured against loss, if any, sustained by the Insured under the terms of the 
Policy if this item is not subordinate to the lien of the insured mortgage. 
 
Subject to terms, conditions and stipulations contained in that certain Subordination and 
Intercreditor Agreement recorded  under Harris County of the Real Property Records of Harris 
County, Texas. 
 
m) Building lines 25 feet from Elgin Street and 10 feet from Beulah Street and Sampson 
Street, as recorded in/under Film Code No. 695094 of the Map Records of Harris County, Texas.  
(As to Tract 2) 
 
n) All terms, conditions, and provisions of that certain Easement Agreement recorded 
in/under of the Real Property Records of Harris County, Texas.  (As to Tract 2) 
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UCC FINANCING STATEMENT 
FOLLOW INSTRUCTIONS 

A. NAME & PHONE OF CONTACT AT FILER [optional] 

B. E-MAIL CONTACT AT FILER (optional) 

C. SEND ACKNOWLEDGMENT TO:  (Name and Address) 

 Amy M. Glassman, Esq. 
 Ballard Spahr LLP 
      1909 K Street, NW, 12th Floor 
 Washington, DC  20006-1157 

THE ABOVE SPACE IS FOR FILING OFFICE USE ONLY 

1. DEBTOR’S NAME – Provide only one Debtor name (1a or 1b) (use exact, full name; do not omit, modify, or abbreviate any part of the Debtor's name); 1f any part of the Individual 
Debtor's name will not fit in line 1b, leave all of item 1 blank, check here  and provide the Individual Debtor Information in item 10 of the Financing Statement Addendum (Form UCC1Ad) 

1a. ORGANIZATION’S NAME 

    CHCDC AFFORDABLE ELDERLY, LLC 
OR 1b. INDIVIDUAL’S SURNAME FIRST PERSONAL NAME ADDITONAL NAME(S)INITIAL(S) SUFFIX 

1c. MAILING ADDRESS 

3701 Kirby Drive, Suite 860 

CITY 

Washington 

STATE 

DC 

POSTAL CODE 

20005 

COUNTRY 

USA 

2. DEBTOR’S NAME – Provide only one Debtor name (2a or 2b) (use exact, full name; do not omit, modify, or abbreviate any part of the Debtor's name); 1f any part of the Individual 
Debtor's name will not fit in line 2b, leave all of item 2 blank, check here  and provide the Individual Debtor Information in item 10 of the Financing Statement Addendum (Form UCC1Ad) 

OR 

2a.  ORGANIZATION’S NAME

2b.  INDIVIDUAL’S SURNAME FIRST PERSONAL NAME ADDITONAL NAME(S)INITIAL(S) SUFFIX 

2c.  MAILING ADDRESS CITY STATE POSTAL CODE  COUNTRY 

3.  SECURED PARTY’S NAME (or NAME of TOTAL ASSIGNEE of ASSIGNOR SECURED PARTY):  Provide only one Secured Party name (3a or 3b) 

OR 
3a.  ORGANIZATION’S NAME 

NHPF HOUSTON, LLC 

3b.  INDIVIDUAL’S SURNAME FIRST PERSONAL NAME ADDITONAL NAME(S)INITIAL(S) SUFFIX 

3c.  MAILING ADDRESS    

3353 Elgin Street

CITY 

Houston 

STATE 

TX 

POSTAL CODE 

77004

COUNTRY 

USA 

4.  COLLATERAL:  This financing statement covers the following collateral: 

All assets of Debtor, including, without limitation, all items of personal property described in Exhibit B to this Financing 
Statement, including easements, equipment, fixtures, personal property, rents, agreements, awards and insurance 
proceeds located on or related to the real property described in Exhibit A to this Financing Statement. 

5. Check only if applicable and check only one box: Collateral is  held in a Trust (see UCC1Ad, item 17 and instructions)  being administered by a Decedent’s Personal Representative 

6.   Check only if applicable and check only one box: 
 Public-Finance Transaction   Manufactured-Home Transaction   A Debtor is a Transmitting Utility 

6b.  Check only if applicable and check only one box: 
  Agricultural Lien                  Non-UCC Filing 

7.  ALTERNATIVE DESIGNATION (if applicable):    Lessee/Lessor        Consignee/Consignor         Seller/Buyer        Bailee/Bailor        Licensee/Licensor 

8.  OPTIONAL FILER REFERENCE DATA:   Harris County Recorder of Deeds 

FILING OFFICE COPY – UCC FINANCING STATEMENT (FORM UCC1 (Rev. 04/20/11) 
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UCC FINANCING STATEMENT ADDENDUM
FOLLOW INSTRUCTIONS 

THE ABOVE SPACE IS FOR FILING OFFICE USE 
ONLY 

NAME OF FIRST DEBTOR:  Same as line 1a or 1b on Financing Statement, if line 1b was left blank because individual Debtor 
name did not fit, check here 

OR 

9a.  ORGANIZATION’S NAME 

CHCDC AFFORDABLE ELDERLY, LLC 
9b INDIVIDUAL’S SURNAME 

FIRST PERSONAL NAME 

ADDITIONAL NAME(S)INITIAL(S) SUFFIX 

10.   DEBTOR’S NAME:  Provide (10a or 10b) only one additional Debtor name or Debtor name that did not fit in line 1b or 2b of the Financing Statement (Form UCC1) (use exact, full name; do 
not omit, modify, or abbreviate any part of the Debtor’s name) and enter the mailing address in line 10c 

OR 

10a.  ORGANIZATION’S NAME   

10b.  INDIVIDUAL’S SURNAME 

INDIVIDUAL’S FIRST PERSONAL NAME 

INDIVIDUAL’S ADDITIONAL NAME(S)INITIAL(S) SUFFIX 

10c.  MAILING ADDRESS CITY STATE POSTAL CODE COUNTRY 

11. 

OR 

 ADDITIONAL SECURED PARTY’S NAME or   ASSIGNOR SECURED PARTY’S NAME:  Provide only one name (11a or 11b) 

11a.  ORGANIZATION’S NAME 

NHPF HOUSTON, LLC 

11b.  INDIVIDUAL’S SURNAME FIRST PERSONAL NAME ADDITONAL 
NAME(S)INITIAL(S) 

SUFFIX 

11c.    MAILING ADDRESS 

3353 Elgin Street 

CITY 

Houston 

STATE 

TX 

POSTAL CODE  

77004

COUNTRY 

USA 

12.    ADDITIONAL SPACE FOR ITEM 4 (Collateral): 

13.      This FINANCING STATEMENT is to be filed (for record) (or recorded) in the REAL 
ESTATE RECORDS (if applicable) 

14.  This FINANCING STATEMENT: 
 covers timber to be out            covers as-extracted collateral           is filed as a 

fixture filing 

15.   Name and address of a RECORD OWNER of real estate described in Item 16 (if Debtor 
does not have a record interest 

16.  Description of real estate: 

See property described attached hereto as Exhibit “A”. 

17.  MISCELLANEOUS: 

FILING OFFICE COPY — UCC FINANCING STATEMENT ADDENDUM (Form UCC 1Ad) (Rev. 04/20/11) 



EXHIBIT “A” 
TO 

UCC-1 FINANCING STATEMENT 

DEBTOR:  CHCDC AFFORDABLE ELDERLY, LLC 
SECURED PARTY:  CITY OF HOUSTON BY ASSIGNMENT 

FROM NHPF HOUSTON, LLC 

Tract 1: 
Reserve “B” in Block 1 of Citadel on Elgin, a subdivsion in Harris County, Texas, according to t
he map or plat thereof recorded in Film Code No. 695094 of the Map Records of Harris County, 
Texas. 
 
Tract 2: 
Easement rights as set forth in Easement Agreement executed as of July 9, 2021, by Change  
Happens Community Development Corporation, as Texas non-profit corporation, and  
CHCDC Affordable Elderly, LLC, a Texas limited liability company, recorded under Clerk's 
File No. ____ of the Real Property Records of Harris County, Texas.  
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EXHIBIT “B” 
TO 

UCC-1 FINANCING STATEMENT 

DEBTOR:  CHCDC AFFORDABLE ELDERLY, LLC 
SECURED PARTY:  CITY OF HOUSTON BY ASSIGNMENT  

FROM NHPF HOUSTON, LLC 

All of Debtor’s right, title and interest, whether now or hereafter arising, in and to all of the 
following property (“Property”): 

A. All of Grantor’s right, title and interest, whether now or hereafter arising, in and to the real 
property situated in Harris County, Texas, described in EXHIBIT A hereto, together with all right, title and 
interest now and/or hereafter owned by Grantor, its successors and assigns, in the whole or any part of 
the above described real property and/or any street or road adjacent and/or contiguous to the above 
described real property (“”Land””) including, without limitation, the leasehold estate under the Ground 
Lease dated as of the date hereof between the Grantor, as tenant, and Change Happens Community 
Development Corporation, Inc, as landlord.   

B. All of Debtor’s right, title and interest, whether now or hereafter arising, in and to all 
buildings and other improvements now or hereafter placed on the Land, as well as all appurtenances, 
betterments and additions thereto (“Improvements”); all and singular the rights, privileges, hereditaments 
and appurtenances in anywise incident or appurtenant to the Land and Improvements; and the rents, 
revenue, profits and income from the Land and Improvements. 

C. All of Debtor’s right, title and interest, whether now or hereafter arising, in and to any and 
all plumbing, electrical, heating, cooling and other equipment and all building materials and other goods of 
every type, kind and character that are now or hereafter situated upon the Land and which (i) are 
intended to be incorporated into the Improvements or (ii) are now, or hereafter become, fixtures attached 
to the Land or the Improvements; any and all other goods of every type, kind and character, including 
without limitation, all appliances, furniture, fixtures, inventory and equipment now owned or hereafter 
acquired by Debtor that are now or hereafter situated upon the Land (whether or not situated within or 
attached to the Improvements) and that facilitate the use and occupancy of the Improvements for the 
purpose for which they were or are to be constructed; all plans and specifications for the Improvements, 
all rights of Debtor under all existing and future leases, construction, maintenance and other contracts 
covering or relating to the Land or the Improvements, all tenants deposits made pursuant to or in 
connection with such leases, all rights of ingress and egress, easements, water and wastewater rights, 
and to the extent assignable, all licenses, permits, franchises, certificates, accounts, instruments, chattel 
paper, documents, agreements, contracts, including without limitation any agreements with the United 
States Department of Housing and Urban Development (to the extent assignable), and general 
intangibles, and all rights of Debtor in and to any development rights relating to the Land or the 
Improvements  (including, without limitation, trade names and symbols used in connection therewith and 
any deposits with utility companies) and all other rights and privileges obtained in connection with, 
relating to or associated with the Land or the Improvements (collectively, the “Personalty”) and all 
proceeds of the Personalty. 

D. To the extent the assignment thereof is enforceable under applicable law, all of Debtor’s 
right, title and interest, whether now or hereafter arising, in and to any tax refunds, including interest 
thereon, tax rebates, ad valorem tax credits, and tax abatements, and the right to receive the same, 
which may be payable or available with respect to the Property but excluding any Housing Tax Credits 
available pursuant to Section 42 of the Internal Revenue Code of 1986, as amended.  
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E. All of Debtor’s right, title and interest in the proceeds (including conversion to cash or 
liquidation claims) of (A) insurance relating to the Property and (B) all awards made for the taking by 
eminent domain (or by any proceeding or purchase in lieu thereof) of the Property, including awards 
resulting from a change of any streets (whether as to grade, access, or otherwise) and for severance 
damages. 

F. All of Debtor's right, title and interest, if any, in and to all substances in, on, or under the 
Land which are now, or may become in the future, intrinsically valuable, that is, valuable in themselves, 
and which now or may be in the future enjoyed through extraction or removal from the property, including 
without limitation, oil, gas, and all other hydrocarbons, coal, lignite, carbon dioxide and all other 
nonhydrocarbon gases, uranium and all other radioactive substances, and gold, silver, copper, iron and 
all other metallic substances or ores (collectively, "Minerals"). 

G. All funds of Debtor that may be deposited with Secured Party at any time and from time 
to time for any purpose, which funds shall be deemed to be part of the Personalty for purposes hereof.  In 
the event of a conflict between the terms and conditions of this instrument and the instrument under 
which Secured Party holds any funds of Debtor, the terms and conditions of the latter instrument shall 
prevail.



UCC FINANCING STATEMENT 
FOLLOW INSTRUCTIONS 

A. NAME & PHONE OF CONTACT AT FILER [optional] 

B. E-MAIL CONTACT AT FILER (optional) 

C. SEND ACKNOWLEDGMENT TO:  (Name and Address) 

  Amy M. Glassman, Esq. 
       Ballard Spahr LLP 
 1909 K Street, NW, 12th Floor 
 Washington, DC  20006-1157 

THE ABOVE SPACE IS FOR FILING OFFICE USE ONLY 

1. DEBTOR’S NAME – Provide only one Debtor name (1a or 1b) (use exact, full name; do not omit, modify, or abbreviate any part of the Debtor's name); 1f any part of the Individual 
Debtor's name will not fit in line 1b, leave all of item 1 blank, check here  and provide the Individual Debtor Information in item 10 of the Financing Statement Addendum (Form UCC1Ad) 

1a. ORGANIZATION’S 

CHCDC AFFORDABLE ELDERLY, LLC 
OR 1b. INDIVIDUAL’S SURNAME FIRST PERSONAL NAME ADDITONAL NAME(S)INITIAL(S) SUFFIX 

1c. MAILING ADDRESS 

3701 Kirby Drive, Suite 860 

CITY 

Washington

STATE 

DC

POSTAL CODE 

20005

COUNTRY 

USA 

2. DEBTOR’S NAME – Provide only one Debtor name (2a or 2b) (use exact, full name; do not omit, modify, or abbreviate any part of the Debtor's name); 1f any part of the Individual 
Debtor's name will not fit in line 2b, leave all of item 2 blank, check here  and provide the Individual Debtor Information in item 10 of the Financing Statement Addendum (Form UCC1Ad) 

OR 

2a.  ORGANIZATION’S NAME

2b.  INDIVIDUAL’S SURNAME FIRST PERSONAL NAME ADDITONAL NAME(S)INITIAL(S) SUFFIX 

2c.  MAILING ADDRESS CITY STATE POSTAL CODE  COUNTRY 

3.  SECURED PARTY’S NAME (or NAME of TOTAL ASSIGNEE of ASSIGNOR SECURED PARTY):  Provide only one Secured Party name (3a or 3b) 

OR 
3a.  ORGANIZATION’S NAME 

NHPF HOUSTON, LLC 

3b.  INDIVIDUAL’S SURNAME FIRST PERSONAL NAME ADDITONAL NAME(S)INITIAL(S) SUFFIX 

3c.  MAILING ADDRESS      

3353 Elgin Street

CITY 

Houston 

STATE 

TX 

POSTAL CODE 

77004 

COUNTRY 

USA 

4.  COLLATERAL:  This financing statement covers the following collateral: 

All assets of Debtor, including, without limitation, all items of personal property described in Exhibit B to this Financing 
Statement, including easements, equipment, fixtures, personal property, rents, agreements, awards and insurance 
proceeds located on or related to the real property described in Exhibit A to this Financing Statement. 

5. Check only if applicable and check only one box: Collateral is  held in a Trust (see UCC1Ad, item 17 and instructions)  being administered by a Decedent’s Personal Representative 

6.   Check only if applicable and check only one box: 
 Public-Finance Transaction   Manufactured-Home Transaction   A Debtor is a Transmitting Utility 

6b.  Check only if applicable and check only one box: 
  Agricultural Lien                  Non-UCC Filing 

7.  ALTERNATIVE DESIGNATION (if applicable):    Lessee/Lessor        Consignee/Consignor         Seller/Buyer        Bailee/Bailor        Licensee/Licensor 

8.  OPTIONAL FILER REFERENCE DATA:     Elgin Place 

FILING OFFICE COPY – UCC FINANCING STATEMENT (FORM UCC1 (Rev. 04/20/11) 



EXHIBIT “A” 
TO 

UCC-1 FINANCING STATEMENT 

DEBTOR: CHCDC AFFORDABLE ELDERLY, LLC 
SECURED PARTY: NHPF HOUSTON, LLC 

Tract 1: 
Reserve “B” in Block 1 of Citadel on Elgin, a subdivsion in Harris County, Texas, according to the map or 
plat thereof recorded in Film Code No. 695094 of the Map Records of Harris County, Texas. 
 
Tract 2: 
Easement rights as set forth in Easement Agreement executed as of July 9, 2021, by Change  
Happens Community Development Corporation, a Texas non-profit corporation, and CHCDC 
Affordable Elderly, LLC, a Texas limited liability company, recorded under Clerk's File No. _______ 
of the Real Property Records of Harris County, Texas. 



EXHIBIT “B” 
TO 

UCC-1 FINANCING STATEMENT 

DEBTOR: CHCDC AFFORDABLE ELDERLY, LLC. 
SECURED PARTY: NHPF HOUSTON, LLC 

All of Debtor’s right, title and interest, whether now or hereafter arising, in and to all of the 
following property (“Property”): 

A. All of Grantor’s right, title and interest, whether now or hereafter arising, in and to the real 
property situated in Harris County, Texas, described in EXHIBIT A hereto, together with all right, title and 
interest now and/or hereafter owned by Grantor, its successors and assigns, in the whole or any part of 
the above described real property and/or any street or road adjacent and/or contiguous to the above 
described real property (“”Land””) including, without limitation, the leasehold estate under the Ground 
Lease dated as of the date hereof between the Grantor, as tenant, and Change Happens Community 
Development Corporation, Inc, as landlord.   

B. All of Debtor’s right, title and interest, whether now or hereafter arising, in and to all 
buildings and other improvements now or hereafter placed on the Land, as well as all appurtenances, 
betterments and additions thereto (“Improvements”); all and singular the rights, privileges, hereditaments 
and appurtenances in anywise incident or appurtenant to the Land and Improvements; and the rents, 
revenue, profits and income from the Land and Improvements. 

C. All of Debtor’s right, title and interest, whether now or hereafter arising, in and to any and 
all plumbing, electrical, heating, cooling and other equipment and all building materials and other goods of 
every type, kind and character that are now or hereafter situated upon the Land and which (i) are 
intended to be incorporated into the Improvements or (ii) are now, or hereafter become, fixtures attached 
to the Land or the Improvements; any and all other goods of every type, kind and character, including 
without limitation, all appliances, furniture, fixtures, inventory and equipment now owned or hereafter 
acquired by Debtor that are now or hereafter situated upon the Land (whether or not situated within or 
attached to the Improvements) and that facilitate the use and occupancy of the Improvements for the 
purpose for which they were or are to be constructed; all plans and specifications for the Improvements, 
all rights of Debtor under all existing and future leases, construction, maintenance and other contracts 
covering or relating to the Land or the Improvements, all tenants deposits made pursuant to or in 
connection with such leases, all rights of ingress and egress, easements, water and wastewater rights, 
and to the extent assignable, all licenses, permits, franchises, certificates, accounts, instruments, chattel 
paper, documents, agreements, contracts, including without limitation any agreements with the United 
States Department of Housing and Urban Development (to the extent assignable), and general 
intangibles, and all rights of Debtor in and to any development rights relating to the Land or the 
Improvements  (including, without limitation, trade names and symbols used in connection therewith and 
any deposits with utility companies) and all other rights and privileges obtained in connection with, 
relating to or associated with the Land or the Improvements (collectively, the “Personalty”) and all 
proceeds of the Personalty. 

D. To the extent the assignment thereof is enforceable under applicable law, all of Debtor’s 
right, title and interest, whether now or hereafter arising, in and to any tax refunds, including interest 
thereon, tax rebates, ad valorem tax credits, and tax abatements, and the right to receive the same, 
which may be payable or available with respect to the Property but excluding any Housing Tax Credits 
available pursuant to Section 42 of the Internal Revenue Code of 1986, as amended.  

E. All of Debtor’s right, title and interest in the proceeds (including conversion to cash or 
liquidation claims) of (A) insurance relating to the Property and (B) all awards made for the taking by 
eminent domain (or by any proceeding or purchase in lieu thereof) of the Property, including awards 



resulting from a change of any streets (whether as to grade, access, or otherwise) and for severance 
damages. 

F. All of Debtor's right, title and interest, if any, in and to all substances in, on, or under the 
Land which are now, or may become in the future, intrinsically valuable, that is, valuable in themselves, 
and which now or may be in the future enjoyed through extraction or removal from the property, including 
without limitation, oil, gas, and all other hydrocarbons, coal, lignite, carbon dioxide and all other 
nonhydrocarbon gases, uranium and all other radioactive substances, and gold, silver, copper, iron and 
all other metallic substances or ores (collectively, "Minerals"). 

G. All funds of Debtor that may be deposited with Secured Party at any time and from time 
to time for any purpose, which funds shall be deemed to be part of the Personalty for purposes hereof.  In 
the event of a conflict between the terms and conditions of this instrument and the instrument under 
which Secured Party holds any funds of Debtor, the terms and conditions of the latter instrument shall 
prevail.



1b. This FINANCING STATEMENT AMENDMENT is to be filed [for record]
(or recorded) in the REAL ESTATE RECORDS
Filer:  attach Amendment Addendum (Form UCC3Ad) and provide Debtor’s name in item 13

THE ABOVE SPACE IS FOR FILING OFFICE USE ONLY

RESTATE covered collateral ASSIGN collateral

Check one of these three boxes to:

FIRST PERSONAL NAME SUFFIXADDITIONAL NAME(S)/INITIAL(S)
OR

A. NAME & PHONE OF CONTACT AT FILER (optional)

1a. INITIAL FINANCING STATEMENT FILE NUMBER

PARTY INFORMATION CHANGE:

ASSIGNMENT (full or partial):  Provide name of Assignee in item 7a or 7b, and address of Assignee in item 7c and name of Assignor in item 9
For partial assignment, complete items 7 and 9 and also indicate affected collateral in item 8

TERMINATION: Effectiveness of the Financing Statement identified above is terminated with respect to the security interest(s) of Secured Party authorizing this Termination
Statement

CONTINUATION:  Effectiveness of the Financing Statement identified above with respect to the security interest(s) of Secured Party authorizing this Continuation Statement is
continued for the additional period provided by applicable law

2.

3.

4.

6b. INDIVIDUAL'S SURNAME

6a. ORGANIZATION'S NAME

DELETE name:  Give record name
to be deleted in item 6a or 6b

6. CURRENT RECORD INFORMATION:  Complete for Party Information Change - provide only one name (6a or 6b)

7. CHANGED OR ADDED INFORMATION:

8.

UCC FINANCING STATEMENT AMENDMENT
FOLLOW INSTRUCTIONS

ADD name:  Complete item
7a or 7b, and item 7c

OR
FIRST PERSONAL NAME ADDITIONAL NAME(S)/INITIAL(S) SUFFIX

9a. ORGANIZATION'S NAME

9b. INDIVIDUAL'S SURNAME

10. OPTIONAL FILER REFERENCE DATA:

9. NAME OF SECURED PARTY OF RECORD AUTHORIZING THIS AMENDMENT:  Provide only one name (9a or 9b) (name of Assignor, if this is an Assignment)

If this is an Amendment authorized by a DEBTOR, check here and provide name of authorizing Debtor

B. E-MAIL CONTACT AT FILER (optional)

C. SEND ACKNOWLEDGMENT TO:   (Name and Address)

CHANGE name and/or address:  Complete
item 6a or 6b; and item 7a or 7b and item 7cDebtor or Secured Party of record

Check one of these two boxes: AND

This Change affects

5.

ADD collateral DELETE collateralCOLLATERAL CHANGE: Also check one of these four boxes:

OR

7a. ORGANIZATION'S NAME

POSTAL CODECITY7c.  MAILING ADDRESS

7b. INDIVIDUAL'S SURNAME

INDIVIDUAL'S FIRST PERSONAL NAME

INDIVIDUAL'S ADDITIONAL NAME(S)/INITIAL(S)

STATE

SUFFIX

COUNTRY

Indicate collateral:

FILING OFFICE COPY — UCC FINANCING STATEMENT AMENDMENT (Form UCC3) (Rev. 04/20/11)
ATTACHMENT D

Amy Glassman, Esq.

Ballard Spahr LLP

1909 K St, NW, 12 Floor

Washington, DC 20006

City of Houston, Director of Housing and Community Development

2100 Travis Street, 9th Floor Houston TX 77002

NHPF HOUSTON, LLC

Elgin Place; Attachment D
International Association of Commercial Administrators (IACA)
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ATTACHMENT E 
TO LOAN AGREEMENT 

COLLATERAL NOTE 
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NOTE 

 
$10,250,000.00 July 9, 2021 
 
I. PROMISE TO REPAY. 

FOR VALUE RECEIVED, CHCDC AFFORDABLE ELDERLY, LLC, a Texas limited liability company 
("Maker"), hereby agrees and promises to pay to the order of NHPF HOUSTON, LLC, a Texas limited 
liability company (“Payee”), at 3331 Elgin Street, Houston, Harris County, Texas 77004 or at any other 
place as the holder hereof may from time to time in writing designate, on the times hereinafter provided, in 
coin or currency, which at the time of payment shall constitute legal tender of the United States of America, 
the principal sum of TEN MILLION, TWO HUNDRED FIFTY THOUSAND AND NO/100 DOLLARS 
($10,250,000.00) or so much thereof as may be advanced, together with interest thereon at the rate of one 
percent (1.0%) per annum (simple interest), as further delineated below.  
 
The loan (“Loan”) evidenced by this Note is subject to the terms and conditions of that one certain Loan 
Agreement (Borrower/Owner) (“Owner Loan Agreement”) between Maker and Payee of even date herewith 
which incorporates the terms and conditions of a Loan Agreement between the City of Houston ("City"), 
Maker and Payee dated  of even date herewith (“City Loan Agreement”).  All capitalized terms used but not 
defined in this Note have the same meanings as assigned to such terms in the Owner Loan Agreement. 
 
II. TERM. 

The term of the Loan shall commence on the date of this Note (“Closing Date”) and shall mature 
upon the date which is forty (40) years after Project Completion as defined in the City Loan Agreement (the 
“Maturity Date”).  This Note is secured by and entitled to the benefits of a Leasehold Deed of Trust, Security 
Agreement and Financing Statement of even date herewith (“Deed of Trust”) executed by Maker to Tom 
McCasland, Trustee, covering leasehold interest in the Property (as defined in the Deed of Trust). 

III. PAYMENTS. 

The unpaid principal balance of the Note together with accrued interest thereon shall be due and 
payable on the Maturity Date. Upon the event of a Default, the Payee may declare the outstanding deferred 
principal balance to be immediately due and payable, without notice or opportunity to cure subject to the 
requirements stated in the Loan Documents (as defined in the City Loan Agreement) or other legal 
requirements.  Until Project Completion, no interest will accrue on the Loan.  Following the Project 
Completion.     

Until the Maturity Date, interest shall accrue at the rate of one percent (1.0%) per annum (simple 
interest) on the outstanding principal balance of this Note and Maker shall pay an annual installment equal 
to the lesser of (i) one percent (1%) annually (simple interest) on the outstanding balance of the loan, plus 
accrued unpaid interest, if any, or (ii) fifty percent (50%) of Net Cash Flow. The annual interest payment or 
non-payment of such interest shall be accompanied by evidence acceptable to the Director documenting 
available Net Cash Flow or lack of available Net Cash Flow. 

For purposes of this provision Net Cash Flow as defined as follows: 

Net Cash Flow shall mean all income and revenues actually received by Owner from the 
lease of the Project Units and other improvements, and all other income and revenues 
actually received by Owner in connection with the Project, excluding and deducting 
therefrom all (1) Operating Expenses, including any debt service payments related to the 
Senior Loan (but not any subordinate loans); (2) security, pet or cleaning deposits, if any; 
(3) payments from the Replacement Reserve or from Operating Reserves; (4) payments 
or reimbursements from insurers or other third parties and used or to be used for 
restoration, repair or remodeling of any of the Project Units or other improvements; (5) 
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capital contributions, grants, proceeds of any permitted sale, transfer, exchange, 
refinancing or other disposition or encumbrance of all or a portion of the Project; (6) 
condemnation proceeds and awards in place of them; (7) tax reduction or abatement 
proceeds; (8) City Loan proceeds; (9) deposits made to operating reserves and to the 
replacement operating reserves; and (10) payments of the deferred developer fee; (11) 
costs of residential services; (12) social services fees; 13) any tax credit adjustments, any 
asset management fees due to either the Tax Credit Investor or a limited partner to the 
extent such fee is authorized under the Approved Final Operating Budget and loans from 
the limited partner of Owner related to the Project (to the extent that repayment of such 
loan (a) is not secured by the Project and (b) is made for the purposes of covering assumed 
tax liability, tax credit shortfalls and operating deficits under the Approved Final Operating 
Budget for the applicable year and not for the purposes of facilitating distributions to the 
partners of Owner).  

IV. DEFAULT; ACCELERATION. 
 
If a Default exists the entire debt represented by this Note, consisting of the outstanding principal balance 
and all accrued interest thereon, shall, at the option of the holder hereof, become immediately due and 
payable, and except as otherwise provided herein or in any of the other Loan Documents, without notice, 
presentment for payment, demand, notice of nonpayment, notice of intention to accelerate, acceleration, or 
other notices of any type which are specifically waived.  Time being of the essence hereof.  Payee’s rights 
under this paragraph shall be in addition to any other rights or remedies it may have under the Owner Loan 
Agreement and the other loan documents evidencing, governing and/or securing the Loan (“Loan 
Documents”), at law or in equity, to enforce Maker’s obligations under the Loan Documents. At Payee's 
option during the continuance of any Default, interest shall accrue on the outstanding balance of this Note 
at a rate equal to the lower of six percent (6%) per annum or the highest annual rate permitted by applicable 
law (“Default Rate”).   For purposes of this Note, the term “Default” shall mean a default in payment of the 
Note or under the terms of this Note, the Deed of Trust, the Owner Loan Agreement, the City Loan 
Agreement or any other Loan Document that continues past the expiration of all applicable notice and cure 
periods. Should the terms of this paragraph IV conflict with the Intercreditor Agreement, the Intercreditor 
Agreement shall control in all respects. 

Notwithstanding anything to the contrary contained herein, Lender shall not accelerate this Loan, exercise 
any right or remedy provided for in herein or in the Loan Documents, or join with any other creditor in 
commencing any bankruptcy reorganization, arrangement, insolvency or liquidation proceedings with 
respect to Maker at any time prior to the expiration of the 15-year tax credit compliance period for the 
Property determined pursuant to Section 42(i)(1) of the Internal Revenue Code of 1986, as amended. 
 
 
V. PREPAYMENT/MODIFICATION.  

THIS NOTE MAY NOT BE PREPAID OR MODIFIED WITHOUT THE PRIOR WRITTEN 
CONSENT OF THE PAYEE, WHICH CONSENT MAY BE WITHHELD OR GRANTED IN THE SOLE 
DISCRETION OF THE PAYEE. 

VI. APPLICATION OF PAYMENTS. 

Each payment made on this Note shall be credited first to accrued, unpaid interest and the 
remainder to principal. 

VII. WAIVER. 

Maker hereby waives presentment for payment, protest and demand, notice of protest, demand 
and dishonor, and non-payment of this Note, and except as otherwise specified in any of the other Loan 
Documents, waives notice of acceleration, and notice of intent to accelerate, and hereby consents that the 
holder hereof may extend the time of payment or otherwise modify the terms of payment of any part or the 
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whole of the debt evidenced by this Note, at the request of any other person liable hereon, and such consent 
shall not alter nor diminish the liability of any person.  The failure to exercise any remedy available to Payee 
shall not be deemed to be a waiver of any rights or remedies of Payee under this Note or under any of the 
other Loan Documents, or at law or in equity.  No extension of the time for the payment of this Note or any 
installment due hereunder, made by agreement with any person now or hereafter liable for the payment of 
this Note, shall operate to release, discharge, modify, change or affect the original liability of Maker under 
this Note, either in whole or in part, unless Payee specifically, unequivocally and expressly agrees otherwise 
in writing.  This Note may not be changed orally, but only by an agreement in writing signed by the party 
against whom enforcement of any waiver, change or modification is sought. 

VIII. COSTS OF COLLECTION; ATTORNEYS’ FEES. 

Maker agrees to pay all costs of collection, including reasonable attorneys’ fees, if the principal of 
this Note or any payment on the principal or interest hereon is not paid at the respective maturity and to 
pay all reasonable costs including, attorneys’ fees and court costs, if it becomes necessary to protect the 
security hereof, whether suit be brought or not, after default hereunder by Maker.   

IX. USURY LIMITATIONS. 

No provision of the Owner Loan Agreement, this Note, or any instrument securing payment of or 
relating to the indebtedness, shall require the payment or permit the collection of interest in excess of the 
Default Rate. If any excess of interest in such respect is herein or in any other instrument provided for, or 
shall be adjudicated to be so provided for herein or in any other instrument, the provisions of this paragraph 
shall govern and neither Maker nor any guarantor or endorser of this Note nor their respective heirs, 
personal representatives, successors, or assigns shall be obligated to pay such interest to the extent it is 
in excess of the Default Rate.  Any fees or other sums that under applicable law are deemed to constitute 
interest shall be or other sums so deemed interest shall be amortized, prorated, allocated and spread in 
equal parts over the full stated term of the loan evidenced hereby. 

If the maturity of this Note is accelerated for any reason before the due date stated, or in the event 
of any prepayment by Maker, or in any other event, earned interest may never exceed the Default Rate, 
computed from the date of disbursement of the loan evidenced hereby until payment, and any unearned 
interest otherwise payable hereunder that is in excess of the Default   Rate shall be cancelled automatically 
as of the date of the acceleration, prepayment, or other event, and if previously paid, shall at the option of 
the holder of this Note be either refunded to Maker or credited on the principal of this Note, provided that, 
if the holder elects to credit the unearned interest on the principal of this Note, and such unearned interest 
exceeds the principal balance, the excess shall be refunded to Maker.  Any interest computation under this 
Note and the Owner Loan Agreement shall be at not more than the Default Rate upon the portion of the 
face amount hereof representing principal that remains unpaid from time to time, it being the intention of 
the parties hereto to conform strictly to the laws applicable to the loan evidenced by this Note and the 
Owner Loan Agreement, and should it be held that interest payable under this Note and the Owner Loan 
Agreement is in excess of the Default Rate, the interest chargeable hereunder shall be reduced to the 
maximum amount permitted by law. 

 
X.  RESERVED 

XI. GOVERNING LAW 

This Note is made in the State of Texas and shall be governed by and construed in accordance 
with the internal laws of the State of Texas, without regard to conflicts of laws principles. 

XII. SUCCESSORS 

This Note shall be binding upon the parties hereto and their respective successors and assigns. 
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XIII.  JURY WAIVER 

MAKER AND PAYEE ACKNOWLEDGE THAT THE RIGHT TO TRIAL BY JURY IS A 
CONSTITUTIONAL ONE, BUT THAT IT MAY BE WAIVED, EACH PARTY, AFTER CONSULTING (OR 
HAVING HAD THE OPPORTUNITY TO CONSULT) WITH COUNSEL OF THEIR CHOICE, KNOWINGLY 
AND VOLUNTARILY, AND FOR THEIR MUTUAL BENEFIT, WAIVES ANY RIGHT TO TRIAL BY JURY 
IN THE EVENT OF LITIGATION REGARDING THE PERFORMANCE OR ENFORCEMENT OF, OR IN 
ANY WAY RELATED TO, THIS NOTE OR THE INDEBTEDNESS. 

  XIV.  ENTIRE AGREEMENT 

THIS WRITTEN LOAN AGREEMENT (AS DEFINED BY SECTION 26.02 OF THE TEXAS BUSINESS 
AND COMMERCE CODE) AND THE OTHER LOAN DOCUMENTS REPRESENT THE FINAL 
AGREEMENT BETWEEN THE PARTIES AND MAY NOT BE CONTRADICTED BY EVIDENCE OF 
PRIOR, CONTEMPORANEOUS OR SUBSEQUENT ORAL AGREEMENTS OF THE PARTIES.  THERE 
ARE NO UNWRITTEN ORAL AGREEMENTS BETWEEN THE PARTIES. 
XV. BANKRUPTCY PREFERENCES 

 
If at any time any payment received by Payee hereunder shall be deemed by a court of competent 

jurisdiction to have been a voidable preference or fraudulent conveyance under any Debtor Relief Law (as 
defined below), then the obligation to make such payment shall survive any cancellation or satisfaction of 
this Note or return thereof to Payee and shall not be discharged or satisfied with any prior payment thereof 
or cancellation of this Note, but shall remain a valid and binding obligation enforceable in accordance with 
the terms and provisions hereof, and such payment shall be immediately due and payable upon demand.  
For purposes of this Note, "Debtor Relief Law" shall mean Title 11 of the United States Code, as now or 
hereafter in effect, or any other applicable law, domestic or foreign, as now or hereafter in effect, relating 
to bankruptcy, insolvency, liquidation, receivership, reorganization, arrangement or composition, extension 
or adjustment of debts or similar laws affecting the rights of creditors. 

XVI. Non-Recourse:  This Note is non-recourse to Maker and members.  
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EXECUTED to be effective as of the date first stated above.  

  
MAKER: 

 
CHCDC AFFORDABLE ELDERLY, LLC, a  
Texas limited liability company 

 
By: CH Affordable Manager, LLC, 

                        a Texas limited liability company,  
                       its Managing Member   
 
                  By: NHPF Houston, LLC, 
                        a Texas limited liability company, 
                             its Manager       

 
   By: The NHP Foundation, 

                               a District of Columbia non-profit corporation, 
                               its Sole Member  

 
 
 

          By:  ______________________ 
                  ______________________ 

                 ______________________ 
 
 
FOR VALUE RECEIVED, PAY TO THE ORDER OF THE CITY OF HOUSTON, as collateral in accordance 
with the Collateral Assignment of Notes and Liens dated ____________, 2021 between Payee and the City 
of Houston. 

  
      NHPF HOUSTON, LLC, a Texas  

limited liability company 
       
 

 By: The NHP Foundation, 
  a District of Columbia non-profit corporation,  
  it sole member 

 
 
 By:      
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ATTACHMENT F 
TO LOAN AGREEMENT 

 
COLLATERAL ASSIGNMENT OF NOTE AND LIENS 
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NOTICE OF CONFIDENTIALITY RIGHTS: IF YOU ARE A NATURAL PERSON, YOU MAY REMOVE 
OR STRIKE ANY OR ALL OF THE FOLLOWING INFORMATION FROM ANY INSTRUMENT THAT 

TRANSFERS AN INTEREST IN REAL PROPERTY BEFORE IT IS FILED FOR RECORD IN THE 
PROPERTY RECORDS: YOUR SOCIAL SECURITY NUMBER OR YOUR DRIVER’S LICENSE 

NUMBER. 

 

COLLATERAL ASSIGNMENT OF NOTE AND LIENS 

 
THE STATE OF TEXAS  § 

§ KNOW ALL MEN BY THESE PRESENTS: 
COUNTY OF HARRIS  § 
 
 THAT NHPF HOUSTON, LLC, a Texas limited liability company (“Assignor”), has collaterally 
TRANSFERRED AND ASSIGNED and by these presents does hereby collaterally TRANSFER AND 
ASSIGN unto CITY OF HOUSTON (“Assignee”) a security interest (the “Security Interest”) in all right, 
title and interest of Assignor in and to (a) the Promissory Note listed on Exhibit A attached hereto (the 
“Collateral Note”), (b) that Leasehold Deed of Trust, Security Agreement and Financing Statement dated 
of even date herewith executed by CHCDC AFFORDABLE ELDERLY, LLC, a Texas limited liability 
company ("Owner"), for the benefit of Assignor (the "Deed of Trust", and all documents and instruments 
securing, governing or evidencing the loan evidenced by the Collateral Note (collectively, the “Collateral 
Loan Documents”), and (c) all of the liens and security interests granted to Assignor in the Collateral Loan 
Documents or otherwise securing the Collateral Note (collectively, the “Collateral Liens”); and, further, 
Assignor hereby collaterally TRANSFERS AND ASSIGNS unto Assignee a security interest in all of the 
rights, privileges, securities, equities, powers, benefits, claims, priorities, demands, titles, or interests now 
owned or held by Assignor in and to the Collateral Note, the Collateral Loan Documents, and the Collateral 
Liens. 
 
 This Collateral Assignment is made to secure performance of Assignor's obligations under and 
pursuant to that certain Loan Agreement (the “Loan Agreement”) dated July 9, 2021 between Assignor, 
Assignee and Owner, including, without limitation, all renewals, replacements, rearrangements, 
substitutions, restatements, and extensions now or hereafter executed in connection therewith. 
 
 Assignor represents and warrants to Assignee that (A) Assignor is the sole legal and equitable 
owner and holder of the Collateral Note and the indebtedness evidenced thereby, (B) Assignor has not 
assigned, mortgaged, pledged, hypothecated or otherwise transferred its right, title or interest in and to the 
Collateral Note, any indebtedness evidenced thereby, the Collateral Loan Documents or any of the 
Collateral Liens to any party other than Assignee, (C) the Collateral Note is in all respects current and in 
good standing and is not overdue or subject to any credits or offsets, (D) neither the maker of the Collateral 
Note, nor any surety or guarantor of the Collateral Note, has raised any counterclaim, defense, allowance, 
adjustments, dispute, objection, or complaint regarding their respective liability on any of the Collateral Note 
or under any Collateral Loan Document, (E) the Collateral Note and the Collateral Loan Documents have 
not been amended, altered, or modified since the date of the execution thereof, (F) no default, or event 
which with notice, lapse of time, or both would constitute a default, under the Collateral Note or the Collateral 
Loan Documents has occurred, and (G) Assignor has the full right and authority to sell, assign, pledge, 
mortgage, hypothecate, transfer and grant a security interest in the Collateral Note, the Collateral Loan 
Documents, and the Collateral Liens. 
 
 When a Default exists under and as defined in the Loan Agreement, Assignee shall, in addition to 
the rights and remedies provided for (i) in the Loan Agreement, (ii) in the Loan Documents (as defined in 
the Loan Agreement), (iii) in the Collateral Note, (iv) any of the Collateral Loan Documents, and (v) at law 
or in equity, have the right to sell the Collateral Note in any manner afforded to Assignee under the laws of 
the State of Texas including the exercise of all rights of a secured creditor under the UCC as defined below.  
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The proceeds of the sale shall be applied toward the payment of all sums due and unpaid pursuant to the 
Loan Agreement. 
  
 The requirement of notice to Assignor of the time and place of any public sale of the Collateral 
Note, or of the time after which any private sale or any other intended disposition thereof is to be made, 
shall be met if such notice is mailed, postage prepaid, to Assignor at the following address: 
  

If mailed/delivered:  
 
NHPF HOUSTON, LLC 
122 East 42nd Street, Ste. 4900 
New York, NY 10168 
Attention: John G. Hoffer 

 
 
or such other address provided to Assignee by Assignor in writing, at least thirty (30) days before the date 
of any public sale or at least thirty (30) days before the time after which any private sale or disposition is to 
be made, unless a longer period of time is required pursuant to the Uniform Commercial Code as adopted 
in the State of Texas (the “UCC”), in which case, applicable provisions of the UCC shall control. 
 
 Assignor authorizes Assignee to give notice to the maker of the Collateral Note of the existence of 
this Collateral Assignment and to instruct such maker, when a Default exists under the Loan Agreement, 
or under this Collateral Assignment, to direct all payments due and payable under the Collateral Note to 
Assignee. 
 
 Assignor retains the right to collect and receive any and all sums becoming due upon the Collateral 
Note, unless and until a Default exists under the Loan Agreement. Assignor shall not agree to amend, alter, 
or modify the Collateral Note or the Collateral Loan Documents or accept prepayment of the Collateral Note 
without the prior written consent of the Assignee, which may be granted or denied in Assignee’s sole 
discretion. 
 
 This Collateral Assignment shall in no manner impair or affect any of the other liens granted by 
Assignor to Assignee, and no security hereafter taken therefor shall in any manner impair or affect the 
security hereby given, it being agreed that all such present and future security shall be cumulative security 
and that Assignee may foreclose under any of such security, as Assignee may elect, without waiving the 
other. 
 
 This Collateral Assignment shall expire and be of no further effect once the Affordability Period (as 
defined in the Loan Agreement) requirements of the Loan Agreement have expired in the event Assignee 
has not previously executed a written release of this Collateral Assignment. 
 
  THIS COLLATERAL ASSIGNMENT CONSTITUTES THE ENTIRE AGREEMENT WITH 
RESPECT TO THE SUBJECT HEREOF AND SHALL SUPERSEDE ANY PRIOR AGREEMENT 
BETWEEN THE PARTIES, WHETHER WRITTEN OR ORAL, RELATING TO THE SUBJECT HEREOF.  
FURTHERMORE, IN THIS REGARD, THIS AGREEMENT AND THE OTHER WRITTEN LOAN 
DOCUMENTS REPRESENT, COLLECTIVELY, THE FINAL AGREEMENT AMONG THE PARTIES 
THERETO AND MAY NOT BE CONTRADICTED BY EVIDENCE OF PRIOR, CONTEMPORANEOUS, OR 
SUBSEQUENT ORAL AGREEMENT OF SUCH PARTIES.  THERE ARE NO UNWRITTEN ORAL 
AGREEMENTS BETWEEN THE PARTIES. 
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EXECUTED to be effective as of the __ day of ________, 2021. 
 

 
 
  
       NHPF HOUSTON, LLC, a Texas  

limited liability company 
 
 

  By: The NHP Foundation, 
a District of Columbia non-profit 
corporation, it sole member 

 
 
  By:     

             _____________________________  
                                                                                     _____________________________ 
         

 
STATE OF TEXAS  § 
    § 
COUNTY OF HARRIS  § 
 
 The foregoing instrument was acknowledged before me on the ____ day of July, 2021, by 
________________, the _____________ of NHPF FOUNDATION, a District of Columbia non-profit 
corporation, the sole member of NHPF HOUSTON, LLC, a Texas limited liability company, on behalf of 
said limited liability company. 
 
 
 
      ________________________ 
      Notary Public, State of Texas 
      ________________________ 
      Printed Name of Notary 
      My commission expires:____.    
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EXHIBIT A 

 
Promissory Note dated as of July 9, 2021, executed by NHPF HOUSTON, LLC (“Borrower”), a Texas 
limited liability company, payable to the order of CHCDC AFFORDABLE ELDERLY, LLC (“Lender”), a 
Texas limited liability company, in the original principal amount of $10,250,000.00 which is secured by, 
among other things, a Leasehold Deed of Trust, Security Agreement and Financing Statement, executed 
by Borrower to Tom McCasland, Trustee, for the benefit of Lender covering the real property more 
particularly described in the following legal description. 

 
 
Tract 1: 
 
Reserve "B" in Block 1 of Citadel on Elgin, a subdivision in Harris County, Texas, according to the map or 
plat thereof recorded in Film Code No. 695094 of the Map Records of Harris County, Texas. 
 
Tract 2: 
 
Easement rights as set forth in Easement Agreement executed as of July 9, 2021, by Change Happens 
Community Development Corporation, a Texas non-profit corporation, and CHCDC Affordable Elederly, 
LLC, a Texas limited liability company, recorded under Clerk's File No. __________ of the Real Property 
Records of Harris County, Texas. 
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CONSTRUCTION COMPLETION GUARANTY 

This Construction Completion Guaranty ("Guaranty") is made by the undersigned, THE NHP 
FOUNDATION, a District of Columbia non-profit corporation (whether one or more, collectively, jointly and 
severally, hereinafter referred to as "Guarantor"), in favor of THE CITY OF HOUSTON, TEXAS, a home-
rule city organized under the laws of the State of Texas ("City"), and is a guarantee of certain obligations 
of NHPF HOUSTON, LLC, a Texas limited liability company ("Borrower"), and CHCDC AFFORDABLE 
ELDERLY, LLC, a Texas limited liability company ("Owner"), (Borrower and Owner sometimes herein 
collectively referred to as "Third Parties"). 

 
 R E C I T A L S: 
 

WHEREAS, Third Parties have  requested that the City enter into a certain Loan Agreement 
("Agreement") of substantially even date herewith, by and between Borrower, Owner and the City, pursuant 
to which the City is being requested to lend to Borrower an amount not to exceed TEN MILLION, TWO 
HUNDRED FIFTY THOUSAND AND NO/100 DOLLARS ($10,250,000.00) ("Loan") to pay for eligible costs 
in connection with the  construction of a seventy-four (74) unit apartment complex (collectively, the 
"Improvements") upon certain real property owned by Owner and located in Harris County, Texas 
("Premises") (the Premises and the Improvements are hereinafter referred collectively to from time to time 
as, the "Project"); 

WHEREAS, Borrower's obligations to the City are evidenced by a certain Note executed by 
Borrower (“Note") of even date herewith and are secured, in part, by a certain Collateral Assignment of 
Note and Liens executed by Borrower assigning Borrower's right, title and interest in and to a loan made 
by Borrower to Owner in the maximum principal amount of the Loan, together with a Leasehold Deed of 
Trust, Security Agreement and Financing Statement (Together with Joinder By Fee Owner) (“Deed of 
Trust”) covering the Project, , and all of the other documents evidencing, securing, guaranteeing or 
governing the Loan, are sometimes referred to collectively as the "Loan Documents"); and 

WHEREAS, the City is unwilling to enter into the Agreement and to make the Loan unless 
Guarantor delivers this Guaranty to the City. 

NOW, THEREFORE, in consideration of the foregoing and in order to induce the City to enter into 
the Agreement and to make the Loan to Borrower subject to the terms and conditions of the Agreement, 
and for other good and valuable consideration, the receipt and sufficiency of which are hereby 
acknowledged, and further acknowledging that the City intends to rely on the guaranty of Guarantor 
hereunder, the City and Guarantor hereby agree as follows: 

1. DEFINITIONS AND INTERPRETATIONS. As used herein, the following capitalized terms 
shall have the following meanings: 

"Borrower" shall mean Borrower and its successors and assigns. 

"Completion Date" shall mean the date on which the Director executes the Certificate of 
Completion (as defined in the Agreement) and that the Guaranteed Obligations have been satisfied in full. 

"Guarantor" shall mean and refer to each and all of the undersigned parties signing this Guaranty 
as Guarantor; and the liability of said parties for the performance of the covenants, duties and obligations 
of Guarantor hereunder shall be joint and several. 

“Owner” shall mean Owner and its successors and assigns. 

“Third Parties” shall mean Third Parties and their respective successors and assigns. 
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Capitalized words and phrases that are used herein and not defined herein shall have the meaning ascribed 
to them in the Agreement. Any defined term used in the plural shall refer to all members of the relevant 
class, and any defined term used in the singular shall refer to any of the members of the relevant class. 
Any defined term used herein that is a document, instrument, drawing, survey, map, plan, technical 
description or other writing, and any other reference herein to a writing, shall include the original of such 
writing and any and all amendments, supplements, modifications, renewals, extensions, restatements, 
reinstatements, rearrangements, enlargements, or replacements of or to the same from time to time. 

2. OBLIGATIONS GUARANTEED.  In consideration of the City entering into the Agreement 
and agreeing to make the Loan, and upon the terms and provisions hereof, Guarantor hereby irrevocably, 
jointly and severally, absolutely and unconditionally warrants and guarantees to the City the payment and 
performance of the following (the "Guaranteed Obligations"), when due, whether by their terms, by 
acceleration, or otherwise: (a) that Third Parties shall cause construction of the Project to be completed on 
or before the Completion Date, which shall be twenty-four (24) months after the Closing of the  Loan (as 
defined in the Agreement) (subject to extensions for Force Majeure) or (ii) the expiration date of the GLO 
Contract (as defined in the Agreement and construction shall be commenced within two (2) months after 
Closing, with time being of the essence for both deadlines; (b) that Third Parties shall cause the Project to 
be constructed and completed in accordance with the Loan Documents and all requirements of any 
governmental authority without material deviation unless approved by the City, in writing, or specifically 
permitted by applicable provisions of the Agreement; (c) that Third Parties shall cause the Project to be 
constructed and completed free and clear of all liens (except for liens which have been bonded as provided 
in the Loan Documents) other than those in favor of the Borrower (as collaterally assigned to City), Senior 
Lender, or as otherwise specifically permitted under the terms of the Agreement or the Deed of Trust; (d) 
that Owner shall strictly comply with the environmental covenants, representations and warranties 
contained in the Deed of Trust and (e) that Third Parties shall cause all costs of constructing the Project, to 
be paid when due, including without limitation, all costs in excess of those set forth in the Approved Final 
Project Budget (as defined in the Agreement) whether resulting from: (i) change orders; (ii) delays in 
obtaining any approvals from any governmental authority that are required for the construction, use, or 
occupancy of the Project (collectively, the "Approvals"); or (iii) otherwise. Guarantor further guarantees the 
payment and performance of the Guaranteed Obligations whether or not the same arise during or after the 
time that Owner is the owner of the Premises, whether subsequent owners of the Premises acquire the 
Premises by voluntary or involuntary means, by foreclosure or deed in lieu of foreclosure, or otherwise and 
notwithstanding that other persons or entities (each, a “person” or a “Person” may be the subsequent 
owners of the Premises. 

3. CONSIDERATION.  Guarantor acknowledges that Guarantor has made this Guaranty to 
induce the City to make advances to Borrower of the Loan and that the City is making such advances to 
Borrower in reliance upon this Guaranty and would not make such advances without the appropriate 
execution and delivery of this Guaranty. 

Guarantor represents and warrants to the City that Guarantor has a financial interest in Third 
Parties and will receive substantial economic benefit by reason of the City extending the Loan to Borrower, 
provided, however, that Guarantor's liability hereunder shall not be affected or impaired by such Guarantor's 
disposition or loss of its financial interest in Third Parties or by reason of the City's refusal in accordance 
with the terms of the Loan Documents to make Loan advances to Borrower. 

4. OBLIGATIONS OF GUARANTOR UPON DEFAULT.  If a Default exists that is a failure 
by any party to pay or to perform any part of the Guaranteed Obligations when due, Guarantor shall, within 
ten (10) business days after written demand of the City to Guarantor (a) cure such failure to pay and/or 
commence to perform diligently, continuously and in good faith the applicable part of the Guaranteed 
Obligations and complete same in the time frames required under the Loan Documents; (b) diligently 
procure completion of the Project at Guarantor's sole cost and expense and in the time frames required 
under the Loan Documents; (c) fully pay and discharge all claims, including for labor performed and material 
and services furnished in connection with the construction of the Project, subject to the provisions of the 
Loan Documents, including the right thereunder to contest and/or bond such claims; and (d) pay the City 
(x) all reasonable attorneys' fees and other costs the City incurs in enforcing the performance or the 
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payment of the Guaranteed Obligations, with interest at the Default Rate (as defined in the Note), and/or 
(y) any and all sums the City has advanced to satisfy portions of the Guaranteed Obligations pursuant to 
the Agreement.  The City agrees that: (i) in the event that and so long as Guarantor is not in default of the 
terms, conditions, provisions, and obligations hereunder beyond all applicable notice, cure and grace 
periods; (ii) in the event that and so long as Guarantor is timely paying or performing the Guaranteed 
Obligations as required herein based on the written request of the City and without the requirement of any 
legal proceeding to enforce the same; and (iii) after Guarantor commences and diligently and continuously 
continues, in good faith, to pay or perform the applicable portion of the Guaranteed Obligations after written 
request of the City and Guarantor has provided the City with evidence satisfactory to the City that such 
Guaranteed Obligations are being timely performed, lien-free (or bonded around) and in strict accordance 
with the Loan Documents, there is no further uncured Default by Third Parties under the Agreement or the 
other Loan Documents or uncured failure by Guarantor in payment or performance of the Guaranteed 
Obligations hereunder, the City shall continue to advance any Loan funds then available pursuant to the 
provisions of the Agreement as if no Default had occurred and shall not institute foreclosure proceedings 
under the Deed of Trust or charge interest at the rate under the Note during the period after which Guarantor 
first pays or performs the applicable portion of the Guaranteed Obligations (which portion is sufficient to the 
City to evidence that the Guaranteed Obligations will be timely completed in strict accordance with the Loan 
Documents) after written request of the City and prior to the date that one of the conditions described in 
items (i), (ii), and (iii) is no longer met. It is expressly understood and agreed that the City may institute such 
foreclosure proceedings and/or charge interest at the Default Rate under the Note, notwithstanding 
Guarantor's compliance and timely performance hereunder, should any Default exist that is not cured 
promptly after: (a) receipt by Guarantor of notice thereof, or (b) a demand by the City to Guarantor pursuant 
to this Section 4. NOTWITHSTANDING ANYTHING IN THIS GUARANTY TO THE CONTRARY, 
GUARANTOR FURTHER AGREES TO INDEMNIFY AND HOLD HARMLESS THE CITY AGAINST ANY 
LOSS, DAMAGE, COST OR EXPENSE (INCLUDING WITHOUT LIMITATION, REASONABLE 
ATTORNEYS' FEES AND COSTS) THAT THE CITY MAY SUFFER OR INCUR BY REASON OF THE 
BREACH OR FAILURE OF GUARANTOR'S UNDERTAKINGS AND AGREEMENTS PURSUANT TO 
THIS GUARANTY.  

5. TERMINATION.  The obligations of Guarantor hereunder shall terminate on the 
Completion Date as defined herein. 

6. CONTINUING GUARANTY.  This is a continuing Guaranty, and shall apply to and cover 
all of the Guaranteed Obligations and all renewals and extensions thereof until the termination date of 
Guarantor's obligations hereunder as established pursuant to Section 5 hereof   

7. INDEPENDENT OBLIGATION; BANKRUPTCY OF BORROWER OR OWNER.  The 
obligations of Guarantor hereunder are independent of the obligations of Third Parties, or any other person; 
and the City may enforce any of the City's rights hereunder independently of any other right or remedy that 
the City may at any time hold with respect to the Guaranteed Obligations or any security or other guaranty 
therefor. Without limiting the generality of the foregoing, the City may bring a separate action against 
Guarantor without first proceeding against Third Parties, any other guarantor or any other person, or any 
security held by the City, and regardless of whether Third Parties or any other guarantor or any other Person 
is joined in any such action. The City's rights hereunder shall not be exhausted by any action taken by the 
City until all Guaranteed Obligations have been fully paid and performed or until the obligations of Guarantor 
hereunder terminate pursuant to Section 5 hereof.    

The liability of Guarantor hereunder shall be reinstated and revived, and the rights of the City shall 
continue, with respect to any amount at any time paid on account of the Guaranteed Obligations that shall 
thereafter be required to be restored or returned by the City upon the bankruptcy, insolvency, or 
reorganization of Third Parties, any other guarantor or any other person liable for the Guaranteed 
Obligations, or otherwise, all as though such amount had not been paid.  In any bankruptcy or other 
proceeding in which the filing of claims is required by law, Guarantor shall file all claims which Guarantor 
may have against Borrower and/or Owner relating to any indebtedness of Borrower and/or Owner to 
Guarantor and shall assign to the City all rights of Guarantor thereunder.  If Guarantor does not file any 
such claim, the City, as attorney-in-fact for Guarantor, is hereby authorized to do so in the name of 
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Guarantor or, in the City's sole discretion, to assign the claim to a nominee and to cause proof of claim to 
be filed in the name of the City's nominee.  The foregoing power of attorney is coupled with an interest and 
cannot be revoked.  The City or its nominee shall have the right, in its reasonable discretion, to accept or 
reject any plan proposed in such proceeding and to take any other action which a party filing a claim is 
entitled to do.  In all such cases, whether in administration, bankruptcy or otherwise, the person or persons 
authorized to pay such claim shall pay to the City the amount payable on such claim and, to the full extent 
necessary for that purpose, Guarantor hereby assigns to the City all of Guarantor's rights to any such 
payments or distributions; provided, however, Guarantor's obligations hereunder shall not be satisfied 
except to the extent that the City receives cash by reason of any such payment or distribution.  If the City 
receives anything hereunder other than cash, the same shall be held as collateral for amounts due under 
this Guaranty.  If all or any portion of the Guaranteed Obligations are paid or performed, the Guaranteed 
Obligations shall continue and shall remain in full force and effect in the event that all or any part of such 
payment or performance is avoided or recovered directly or indirectly from the City as a preference, 
fraudulent transfer or otherwise under the Bankruptcy Code or other similar laws, irrespective of (a) any 
notice of revocation given by Guarantor prior to such avoidance or recovery, or (b) full payment and 
performance of all of the indebtedness and obligations evidenced and secured by the Loan Documents. 

8. WAIVER.  Except as otherwise provided in this Guaranty and/or the other Loan 
Documents, Guarantor hereby waives:  (a) any defense based upon any legal disability or other defense of 
Borrower, any other guarantor or other person, or by reason of the cessation or limitation of the liability of 
Borrower or Owner from any cause other than full payment and performance of those obligations of 
Borrower or Owner which are guaranteed hereunder; (b) any defense based upon any lack of authority of 
the officers, directors, partners, managers, members or agents acting or purporting to act on behalf of 
Borrower, Owner or any principal of Borrower  or Owner or any defect in the formation of Borrower or Owner 
or any principal of Borrower or Owner; (c) any defense based upon the application by Borrower of the 
proceeds of the Loan for purposes other than the purposes represented by Borrower to the City or intended 
or understood by the City or Guarantor; (d) any and all rights and defenses arising out of an election of 
remedies by the City, even though that election of remedies has destroyed Guarantor's rights of subrogation 
or reimbursement against the principal; (e) any defense based upon the City's failure to disclose to 
Guarantor any information concerning Borrower's financial condition or any other circumstances bearing 
on Borrower's ability to pay and perform its obligations under the Note or any of the other Loan Documents 
or upon the failure of any other principals of Borrower to guaranty the Loan; (f) any defense based upon 
any statute or rule of law which provides that the obligation of a surety must be neither larger in amount nor 
in any other respects more burdensome than that of a principal; (g) any defense based upon the City's 
election, in any proceeding instituted under the Federal Bankruptcy Code, of the application of 
Section 1111(b)(2) of the Federal Bankruptcy Code or any successor statute; (h) any defense based upon 
any borrowing or any grant of a security interest under Section 364 of the Federal Bankruptcy Code; (i) any 
right of subrogation, any right to enforce any remedy which the City may have against Borrower or Owner 
and any right to participate in, or benefit from, any security for the Note or the other Loan Documents now 
or hereafter held by the City; (j) presentment, demand, protest and notice of any kind including notice of 
acceptance of this Guaranty; (k) the benefit of any statute of limitations affecting the liability of Guarantor 
hereunder or the enforcement hereof; (l) any right to require the City to institute suit or exhaust remedies 
against Borrower or others liable for any of such indebtedness, to enforce the City's rights against any 
collateral which shall have been given to secure the Loan, to enforce the City's rights against any other 
guarantors of such indebtedness, to join Borrower or any others liable on such indebtedness in any action 
seeking to enforce this Guaranty, to resort to any other means of obtaining payment of such indebtedness; 
(m) notices of disbursement of Loan proceeds, acceptance hereof, proof of non-payment, default under 
any Loan Document, notices and demands of any kind (it being Guarantor's and the City's intent that 
Guarantor shall not be considered a "debtor" in accordance with Section 9.102 of the Texas Business and 
Commerce Code, as now existing or hereafter amended); (n) the invalidity, illegality or unenforceability of 
all or any portion of the indebtedness guaranteed hereby or any of the Loan Documents for any reason 
whatsoever, including that interest on such indebtedness violates applicable usury laws, that Borrower or 
others liable for all or a portion thereof have valid defenses, claims or offsets to all or a portion of such 
indebtedness, or that the Note or other Loan Documents have been forged or otherwise are irregular or not 
genuine or authentic (it being agreed that Guarantor shall remain liable under this Guaranty regardless of 
whether Borrower or any other person shall be found not liable for repayment of all or a portion of such 
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indebtedness); (o) notice of any advances made or credit extended to Borrower on the faith of this Guaranty 
and of the execution and delivery by Third Parties of any documents evidencing, securing, or pertaining to 
the Guaranteed Obligations; (p) notice of, and the right to consent to, the City's assignment of the benefits 
of this Guaranty; and (q) any and all benefits that might otherwise be available to Guarantor under 
applicable law.  Guarantor further waives any and all rights and defenses that Guarantor may have because 
Borrower's debt is secured by real property; this means, among other things, that:  (1) the City may collect 
from Guarantor without first foreclosing on any real or personal property collateral pledged by Borrower or 
Owner; (2) if the City forecloses on any real property collateral pledged by Borrower or Owner, then (A) the 
amount of the debt may be reduced only by the price for which that collateral is sold at the foreclosure sale, 
even if the collateral is worth more than the sale price, and (B) the City may collect from Guarantor even if 
the City, by foreclosing on the real property collateral, has destroyed any right Guarantor may have to 
collect from Borrower or Owner.  The foregoing sentence is an unconditional and irrevocable waiver of any 
rights and defenses Guarantor may have because Borrower's debt is secured by real property.  These 
rights and defenses being waived by Guarantor include, but are not limited to, any rights or defenses based 
upon deficiency limitation, anti-deficiency, redemption or other similar rights.  Without limiting the generality 
of the foregoing or any other provision hereof, Guarantor further expressly waives to the extent permitted 
by law any and all rights and defenses, including without limitation, any rights of subrogation, 
reimbursement, indemnification and contribution, and which might otherwise be available to Guarantor 
under Texas Property Code §§ 51.003, 51.004 and 51.005 or otherwise. 

In addition, Guarantor agrees that the performance of any act or any payment which tolls any 
statute of limitations applicable to the Loan Documents shall similarly operate to toll the statute of limitations 
applicable to Guarantor's liability hereunder.  Finally, Guarantor waives any rights and defenses it may have 
under Section 17.001 of the Texas Civil Practice & Remedies Code, Rule 31 of the Texas Rules of Civil 
Procedure, and Chapter 34 of the Texas Business & Commerce Code. 

9. GUARANTY UNIMPAIRED BY SUBSEQUENT EVENTS.  Except as otherwise provided 
herein, Guarantor hereby expressly waives the right to receive notice of, to consent to, or receive any 
additional consideration on account of any of the following, and Guarantor hereby agrees that its obligations 
under this Guaranty shall not be released, diminished, impaired, reduced, or otherwise affected by the 
occurrence of any of the following events (or the fact that any of such events have occurred): 

(a) The amendment, renewal, extension, restatement, or assignment of any part or all 
of the Guaranteed Obligations or any of the plans and specifications, the Loan 
Documents, or other documents evidencing, securing, or pertaining thereto, or any 
other forbearance or agreement by the City to accept a deferred payment or 
performance of any Guaranteed Obligations; and 

(b) The cancellation of any part of the Guaranteed Obligations or the release of 
Borrower, Guarantor, or any other Person from liability for all or any part of the 
Guaranteed Obligations; it being acknowledged and agreed by Guarantor that 
Guarantor may be required to pay or perform the Guaranteed Obligations in full 
without the assistance or support of any other party, and no Guarantor has been 
induced to enter into this Guaranty on the basis of any contemplation, belief, 
understanding, or agreement that any other party shall at all times be liable to pay 
or perform the Guaranteed Obligations or that the City shall look to other parties 
to pay or perform the Guaranteed Obligations. 

10. AUTHORITY TO MODIFY GUARANTEED OBLIGATIONS.  Guarantor authorizes the City 
at any time and from time to time without notice and without affecting the liability of Guarantor hereunder, 
to: (a) alter the terms of all or any part of the Guaranteed Obligations and any security and guaranties 
therefor, including without limitation modification of times for payment and rates of interest; (b) accept new 
or additional instruments, documents, agreements, security, or guaranties in connection with all or any part 
of the Guaranteed Obligations; (c) accept partial payments on the Guaranteed Obligations; (d) waive, 
release, reconvey, terminate, abandon, subordinate, exchange, substitute, transfer, compound, 
compromise, liquidate, and enforce all or any part of the Guaranteed Obligations and any security or 
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guaranties therefor, and apply any such security and direct the order or manner of sale thereof (and bid 
and purchase at any such sale), as the City, in the City's sole discretion, may determine; (e) release 
Borrower or Owner, any Guarantor, and/or any other Person from any personal liability with respect to all 
or any part of the Guaranteed Obligations; and (f) assign this Guaranty in whole or in part to a person or 
entity that becomes the holder or owner of the Note. 

11. SUBORDINATION.  Guarantor subordinates all present and future indebtedness owing by 
Borrower and Owner or, during the existence of a Default, by any other guarantor of the Loan, to Guarantor 
to the obligations at any time owing by Borrower and Owner to the City under the Note and the other Loan 
Documents.  Guarantor assigns all such indebtedness to the City as security for this Guaranty, the Note 
and the other Loan Documents.  Guarantor agrees to make no claim for such indebtedness until all 
obligations of Borrower or Owner under the Note and the other Loan Documents have been fully 
discharged.  Guarantor further agrees not to assign all or any part of such indebtedness unless the City is 
given prior notice and such assignment is expressly made subject to the terms of this Guaranty.  If the City 
so requests, (a) all instruments evidencing such indebtedness shall be duly endorsed and delivered to the 
City, (b) all security for such indebtedness shall be duly assigned and delivered to the City, (c) such 
indebtedness shall be enforced, collected and held by Guarantor as trustee for the City and shall be paid 
over to the City on account of the Loan but without reducing or affecting in any manner the liability of 
Guarantor under the other provisions of this Guaranty, and (d) Guarantor shall execute, file and record such 
documents and instruments and take such other action as the City deems necessary or appropriate to 
perfect, preserve and enforce the City's rights in and to such indebtedness and any security therefor.  If 
Guarantor fails to take such action, the City, as attorney in fact for Guarantor, is hereby authorized to do so 
in the name of Guarantor.  The foregoing power of attorney is coupled with an interest and cannot be 
revoked.  

12. MISCELLANEOUS PROVISIONS. 

(a) Costs of Enforcement.  If the City incurs any reasonable attorney’s fees or costs in 
enforcing or defending any provisions of this Guaranty and is the prevailing party 
with respect to the same or incurs any costs in collecting any amounts due 
hereunder, with or without the hiring of an attorney or the filing of any legal action 
or proceeding, Guarantor shall pay to the City, promptly upon demand, all such 
costs and the amount of all reasonable attorneys' fees incurred. Guarantor also 
agrees to pay interest at the Default Rate on the amount of any other payment it 
is required to make hereunder that it fails to make when due. 

(b) Binding Effect.  This Guaranty and all the terms, provisions, and conditions hereof 
shall be binding upon Guarantor and Guarantor's heirs, legal representatives, 
successors, and assigns, and this Guaranty shall inure to the benefit of the City 
and its successors and assigns and all subsequent holders of the Guaranteed 
Obligations. 

(c) Governing Law.  This Guaranty shall be governed by, and construed in accordance 
with, the laws of the State of Texas. 

(d) No Waiver.  Any failure by the City to insist, or any election by the City not to insist, 
upon strict performance by Guarantor of any of the terms, provisions, or conditions 
of this Guaranty shall not be deemed to be a waiver of the same or of any other 
terms, provisions, or conditions thereof; and the City shall have the right at any 
time or times thereafter to insist upon strict performance by Guarantor of any and 
all of such terms, provisions, and conditions. 

(e) Counterparts.  This Guaranty may be executed by the parties hereto separately in 
any number of counterparts, each of which shall be an original and all of which 
collectively shall constitute one and the same agreement. 
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(f) Nature of Guaranty.  The obligations, covenants, agreements and duties of each 
Guarantor under this Guaranty Agreement shall be joint and several with each 
other Guarantor, shall be irrevocable, absolute and unconditional, shall remain in 
full force and effect until the earlier of the Completion Date or full satisfaction of 
Guarantor’s obligations under this Guaranty Agreement, and shall in no way be 
affected or impaired by reason of the happening from time to time of any other 
event. 

(g) No Remedy Exclusive.  No remedy conferred upon or reserved to the City herein 
is intended to be exclusive of any other available remedy or remedies, but each 
and every such remedy shall be cumulative and shall be in addition to every other 
remedy given under this Guaranty or any instrument executed by any Guarantor 
to secure this Guaranty or in connection herewith, or now or hereafter existing at 
law or in equity. 

(h) Jury Waiver.  GUARANTOR ACKNOWLEDGES THAT THE RIGHT TO TRIAL 
BY JURY IS A CONSTITUTIONAL ONE, BUT THAT IT MAY BE WAIVED, 
GUARANTOR, AFTER CONSULTING (OR HAVING HAD THE OPPORTUNITY 
TO CONSULT) WITH COUNSEL OF ITS CHOICE, KNOWINGLY AND 
VOLUNTARILY, AND FOR ITS BENEFIT, WAIVES ANY RIGHT TO TRIAL BY 
JURY IN THE EVENT OF LITIGATION REGARDING THE PERFORMANCE OR 
ENFORCEMENT OF, OR IN ANY WAY RELATED TO, THIS GUARANTY OR 
THE GUARANTEED OBLIGATIONS. 

(i) Notice.  All Notices sent under this Guaranty shall be delivered in the manner set 
forth in the Agreement for delivery of notice. 

 
 

This Guaranty shall be binding upon the successors and assigns of the undersigned.  The parties 
agree that each party may sign and deliver this Guaranty electronically or by electronic means and that an 
electronic signature will be as good, binding, and effective as an original or manual signature.  
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Executed to be effective as of the ________ day of ___________, 2021. 

 
       
 
      GUARANTOR: 
 
       
      THE NHP FOUNDATION, 

a District of Columbia non-profit corporation, 
 
 

 
By: _________________________ 

                _________________________  
                  _________________________ 
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ATTACHMENT I  
TO LOAN AGREEMENT 

 
INTERCREDITOR AGREEMENT 



 
WHEN RECORDED MAIL TO: 
 
Citibank, N.A. 
Transaction Management Group/Post Closing  
388 Greenwich Street, Trading 6th Floor 
New York, New York 10013 
Attention: Tanya Jimenez 
Re:  The Citadel Apartments Deal ID No. 60000463 

 
INTERCREDITOR, SUBORDINATION, AND FUNDING AGREEMENT 

 
 This INTERCREDITOR, SUBORDINATION, AND FUNDING AGREEMENT (the 
“Agreement”) is entered into effective as of July 9, 2021 (the “Effective Date”), among  NHPF 
Houston, LLC, a Texas limited liability company (the “Subordinate Lender”), City of Houston, 
a Texas home rule municipality (the “City”), Change Happens Community Development 
Corporation, Texas nonprofit corporation (the “Owner”), Texas Department of Housing and 
Community Affairs, a public and official agency of the State of Texas (the “Governmental 
Lender”), Citibank, N.A., a national banking association, in its capacity as maker of the Funding 
Loan (as hereinafter defined) (the “Funding Senior Lender”), Wilmington Trust, National 
Association (“Fiscal Agent”), and CHCDC Affordable Elderly, LLC, a Texas limited liability 
company (the “Borrower”).  All such parties, together with their respective permitted successors 
and assigns, are collectively referred to as the “Parties” and individually referred to as a “Party” to 
this Agreement. 

 RECITALS:  

A.  The Borrower was formed through a partnership between CH Affordable Manager, 
LLC, a Texas limited liability company, as the managing member, Hudson Citadel LLC, a Delaware 
limited liability company, as the investor member, and Hudson SLP LLC, a Delaware limited liability 
company, as the special investor member, or its affiliated entity or assign, as the non-managing 
member.  The Borrower proposes to develop property (the “Property”), that includes the acquisition, 
design, development, construction and operation of a 74-unit multifamily residential project located 
in the City of Houston, Harris County, State of Texas, known or to be known as The Citadel 
Apartments (the “Project”); and wherein the Borrower will  enter into a ground lease (“Ground 
Lease”) with Owner covering the Property.   

B. The Owner owns in fee simple the real property more particularly described in 
Exhibit A attached hereto (the “Fee Simple Real Estate”) and the Borrower holds a leasehold 
interest in the Property pursuant to the terms of the Ground Lease (the “Leasehold Estate”).   

C. Owner has arranged for Project financing from the Funding Senior Lender, the 
Subordinate Lender with funds from the City, and low income housing tax credit equity to develop 
and operate the Project.  

D. Subject to satisfaction of certain requirements of Funding Senior Lender, and in 
connection with Funding Senior Lender’s lending relationship with the Governmental Lender, 
Funding Senior Lender has agreed to make a loan of $15,000,000.00 to the Governmental Lender 
(the “Funding Loan”). As evidence of the Funding Loan and pursuant to a Funding Loan 



Agreement, dated as of July 1, 2021, (the “Funding Loan Agreement”) among the Governmental 
Lender, the Funding Senior Lender and Fiscal Agent, the Governmental Lender has agreed to issue, 
and the Funding Senior Lender has agreed to purchase, the Governmental Lender’s $3,255,000 
Multifamily Housing Governmental Note (The Citadel Apartments), Series 2021A and $11,745,000 
Multifamily Housing Governmental Note (The Citadel Apartments), Series 2021B (collectively, the 
“Governmental Notes”) the proceeds of which the Governmental Lender will lend pursuant to a 
Borrower Loan Agreement, dated as of July 1, 2021 (the “Borrower Loan Agreement”), between 
Governmental Lender and Borrower to the Borrower (the “Senior Loan”) to be used for construction 
costs of the Project.  The Governmental Lender’s rights under the Funding Loan Agreement, the 
Borrower Loan Agreement, and the Multifamily Leasehold Deed of Trust, Assignments of Leases 
and Rents, Security Agreement and Fixture Filing (Texas), together with Ground Owner (Fee Owner) 
Subordination and Joinder encumbering the Ground Lease as well as the Fee Simple Real Estate by 
joinder of Owner) (the “Deed of Trust”) will be assigned to the Fiscal Agent to secure the Funding 
Loan and the Governmental Notes. The documents and agreements evidencing, securing or relating 
to the Funding Loan and the Governmental Notes with the Governmental Lender and the assigned 
Senior Loan are listed in Part 1 of Exhibit B attached hereto (collectively, “Senior Loan 
Documents”).  

E. Subject to satisfaction of certain requirements of the City, the City has agreed to lend 
to Subordinate Lender the sum of $10,250,000.00 from (the “City Loan” and, together with the 
Senior Loan, collectively, “Sources”).  The City Loan will be loaned to Subordinate Lender which 
will lend the proceeds of the City Loan to the Borrower (“City Subloan”, and together with the City 
Loan, collectively, the “Junior Loans”) for the residential development and construction costs of 
the Project, as provided in the City Loan Documents (as hereinafter defined). The City Subloan shall 
be secured by a Leasehold Deed of Trust, Security Agreement and Financing Statement (With 
Joinder By Fee Owner) (“Junior Deed of Trust”) against the Ground Lease as well as the Fee Simple 
Real Estate which City Subloan, Junior Deed of Trust and related loan documents shall be collateral 
assigned to the City as collateral for the City Loan.  The documents and agreements evidencing, 
securing or relating to the City Loan and the City Subloan are listed in Part 2 of Exhibit B attached 
hereto (collectively, “City Loan Documents”, and together with the Senior Loan Documents, 
collectively are referred to as the “Funding Documents”). 

F. The Subordinate Lender, City and Funding Senior Lender, are collectively referred to 
as the “Funders” and individually referred to as a “Funder”.   

G. The purpose of this Agreement, among other things, is: (i) to set forth the relative 
priorities of funding the Borrower’s equity and each Funder’s component of the total Project costs; 
and (ii) to set forth procedures to be followed in the event of the occurrence of an event of default 
under the various agreements of the Borrower and the Owner with the Funders. 

AGREEMENT: 

 NOW, THEREFORE, for a good and valuable consideration, including the mutual promises 
of the Parties contained herein, the Parties agree as follows: 

SECTION 1. LOAN AND GRANT   

1.0 Notice of Assignment.  Each Funder shall give the other Parties written notice of any 
assignment of any of their rights in connection with their Funding Documents within ten (10) days 
following the effective date of any such assignment.  Notwithstanding the immediately preceding 



sentence, the Funders each consent to (i) the collateral assignment of the City Subloan, Junior Deed 
of Trust and related loan documents by Subordinate Lender to City and (ii) the assignment of the 
Deed of Trust from Governmental Lender to Fiscal Agent as security for the Governmental Note. 

1.1 Consent. Funding Senior Lender hereby consents to the execution, delivery and 
performance of the City Loan Documents and the recording of the Junior Deed of Trust and other 
liens securing same in the Official Records of Harris County, Texas. 

SECTION 2. AFFORDABILITY RESTRICTIONS 

2.0 Priority of Restrictions.    As required by the terms of the City Loan, the Borrower 
and the Owner have also executed the Restrictive Covenants with Joinder by Landlord and Fee 
Owner, dated as of the Effective Date, which imposes certain land use restrictions on the Ground 
Lease and the Fee Simple Real Estate (the “City Restrictions”).  The Borrower, the Owner, the 
Governmental Lender and Fiscal Agent have entered into a Regulatory and Land Use Restriction 
Agreement, dated as of July 1, 2021, which imposes certain restrictions on the Ground Lease (“Bond 
Restrictions”).  The City Restrictions and the Bond Restrictions are collectively referred to as the 
“Affordability Restrictions”. The Parties expressly consent to the Affordability Restrictions and 
stipulate, acknowledge, and agree that the Affordability Restrictions shall at all times have the 
priority relative to each other as stipulated in this section.  The City Restrictions and the Bond 
Restrictions shall have equal priority to one another. 

SECTION 3. SECURITY DOCUMENTS. 

3.0        Subordination to Affordability Restrictions.  The Affordability Restrictions, in the 
order of priority set forth in Section 2.0 above, shall at all times be superior to all of the deeds of 
trust on the Project (including, without limitation, all deeds of trust described herein) and all other 
liens, security interests, assignments, and pledges (collectively, “Security Documents”) now or 
hereafter given to secure the Sources, as applicable.  The Affordability Restrictions shall also have 
priority over the Ground Lease and shall encumber and bind the fee estate.  The Junior Deed of Trust 
securing the Junior Loans and the Deed of Trust are expressly subordinate to the Affordability 
Restrictions which Affordability Restrictions have the order of priority among themselves set forth 
in Section 2.0 above.  Notwithstanding anything herein to the contrary, in the event of the foreclosure 
of any of the Security Documents or the termination of the Ground Lease, the Affordability 
Restrictions shall remain in full force and effect with respect to the Project of the Fee Simple Real 
Estate.   

3.1 Priority of Security Documents.  Notwithstanding the dates of execution, order of 
recording or other apparent priority of the Security Documents securing the City Loan, and the 
Security Documents securing the City Subloan, the City and Subordinate Lender expressly stipulate, 
acknowledge and agree that the Security Documents securing the City Loan and City Subloan shall 
at all times be subordinate to the  Security Documents securing the Senior Loan and the Security 
Documents shall have the following priority relative to each other, regardless of the frequency or 
manner of renewal, extension, change or alteration thereof:  

(1) First Priority: Deed of Trust that encumber the Fee Simple Real Estate and the Ground 
Lease; 

(2) Second Priority: Junior Deed of Trust which encumbers the Fee Simple Real Estate and 
the Ground Lease. 



3.2 No Modifications.  The City and Subordinate Lender may from time-to-time enter 
into modifications, renewals, extensions, and replacements of the loans evidencing the City Loan 
Documents without the further consent of Funding Senior Lender so long as such agreements recite 
that they are, and shall be at all times, subject to the terms of this Agreement and so long as those 
agreements do not increase the principal amount or the amount of the periodic installments due under 
the City Loan Documents, increase the interest rate or shorten the maturity of the Junior Loan.   
Unless and until all of the Senior Loan secured by the Project is fully paid and satisfied and the 
obligations of Funding Senior Lender to make any further loans or advances under the Senior Loan 
have ceased and terminated, the City and Subordinate Lender will not, without the consent of the 
Funding Senior Lender, take any additional collateral for the City Loan or the City Subloan Loan. 
Neither Funding Senior Lender nor Governmental Lender shall amend the Senior Loan Documents 
without the prior written consent of the City through the Director of the City’s Housing and 
Community Development Department, with any administrative consents (as opposed to consents 
required from the City Council) not to be unreasonably withheld, conditioned or delayed, if such 
amendment will have the effect of (i) increasing the principal amount of the Senior Loan or any 
amounts payable to the Funding Senior Lender, except that amounts advanced by Funding Senior 
Lender relating to the construction, development, operation and/or protection, preservation, and 
maintenance of the Project or protecting its lien, including repairs, taxes, insurance, and legal fees 
and other expenses of collection or defense of Funding Senior Lender’s lien or the security therefor 
in accordance with the Senior Loan Documents shall not require consent (however Funding Senior 
Lender shall use its best efforts to provide notice to the City and Subordinate Lender, though, the 
failure to do so shall not be a default under the terms of this Agreement), (ii) increasing the rate of 
interest of the  Senior Loan, other than default interest and late charges, (iii) shortening the maturity 
of the Funding Loan and/or the Senior Loan, or (iv) increasing or decreasing the monthly payments 
or escrows for taxes, insurance, and other reserves on the Senior Loan except as may be necessary 
to cover actual increases in the costs of taxes and insurance.  Funding Senior Lender may otherwise 
amend or extend the Senior Loan Documents without the City’s prior written consent.  
Notwithstanding the foregoing, however, in no event shall any such modification be made, and the 
City and the Subordinate Lender shall be obligated to consent to any modification, that amends or 
terminates the City Restrictions, other than a modification that extends the period during which the 
City Restrictions encumber the Fee Simple Real Estate. 

Any provision in the Senior Loan Documents that purports to secure “other indebtedness” that is 
unrelated to the Senior Loan or the Funding Loan, the Senior Loan Documents and the Fee Simple 
Real Estate or the Ground Lease shall be ineffective as against the City and the Subordinate Lender 
and their Security Documents, and the Security Documents of the City and the Subordinate Lender 
shall have priority over any such “other indebtedness.” 
 

3.3 Collateral.  Each of the items referenced above constituting collateral (whether 
covering the Fee Simple Real Estate, and/or the Ground Lease) together with all equipment, 
accounts, general intangibles, fixtures and other personal property used or acquitted for use, on or in 
connection with the use or operation of the Project) being referred to collectively as the “Collateral.”   

3.4 Secured Parties.  The Funders are sometimes called the “Secured Parties” in this 
Agreement.  



3.5 Actions by Subordinate Lender under the City Subloan.  Subordinate Lender shall 
have no authority to declare any defaults or exercise any remedies under the City Subloan without 
the express written consent of the City to whom the applicable subloan has been collaterally assigned. 

SECTION 4. PROCEDURES FOR DISBURSEMENT REQUESTS AND FUNDING. 

4.0 Applications for Payments.   

(a) Funding under the Funding Documents will be in accordance with the 
requirements of and for the items allowed under each Funder’s Funding Documents.  Unless 
otherwise agreed, the Borrower shall submit its applications for payment (each an “Application for 
Payment”) no more frequently than once in any thirty (30) day period.   

(b) The City (subject to the terms and conditions of the City Loan Documents), 
Borrower and Subordinate Lender, agree that the advances and funding for the acquisition of the 
Property and the construction of the Project using proceeds from the Junior Loans shall occur in 
accordance with a draw schedule approved by the City and for items set forth on the final construction 
budget approved by the Borrower, the City and the Funding Senior Lender.  Other than any initial 
acquisition costs paid at the financial closing, the City funding for construction draws approved by 
the City (the “City Loan Proceeds”) shall be paid by the City into an account controlled by the 
Funding Senior Lender located at the Funding Senior Lender and held in the name of Borrower (the 
“Construction Account”). It is acknowledged and agreed that once the City Loan Proceeds are 
advanced by the City into the Construction Account, such funds may be drawn for costs of the Project 
approved by Funding Senior Lender. 

(c) The Borrower and Owner represents and warrants to the Funders, as of the 
Effective Date and as of the date of each Application for Payment, that neither the Borrower, Owner 
nor the Project is in breach of or in default under any of the Funding Documents. 

(d) The Borrower and Owner agree that the Funders may share information that 
each Funder may acquire with respect to the Borrower, Owner, the Fee Simple Real Estate and/or 
the Ground Lease and consents to the transfer of such information, whether financial or otherwise, 
between them, without having to obtain the Borrower’s and/or Owner’s consent. 

4.1 Inspections.  As of the Effective Date, the City, the Funding Senior Lender will 
engage an inspector, mutually acceptable to them (the “Inspector”), to inspect the progress of 
construction of the Project and verify the completion of the work covered by the Application for 
Payment in accordance with the final plans approved by all Parties (together with any change orders 
approved by the City, the Funding Senior Lender in accordance with their respective Funding 
Documents).  The Inspector shall furnish its report to the City and the Funding Senior Lender at their 
addresses provided for notice below after receipt of an Application for Payment. 

4.2 Objections.  Upon receipt of the Inspector’s report, if any Funder objects to an item 
or a portion thereof included in the Application for Payment or the Inspector’s report, such Funder 
shall make reasonable efforts to notify the drawing party and all other Funders within FIVE (5) 
BUSINESS DAYS after receipt of the Inspector’s report.  Upon the giving of notice of such objection 
from any Funder, the Funders shall be relieved of any obligation (but shall have the right) to make a 
disbursement for the item or portion thereof contained in the Application for Payment until such time 
as the drawing party has cured the objection to the reasonable satisfaction of the Funders. 



4.3 Funding Sequence.  Funding under the Funding Documents shall occur in the 
following order, or in combination, subject to each Funder’s Funding Documents and requirements: 
1) City  Loan, and 2) Senior Loan; provided, the Parties acknowledge and agree that a portion of the 
Borrower Construction Loan will be advanced by the Fiscal Agent on or about the Effective Date in 
connection with the closing of the Governmental Note. 

4.4 Approvals.  Except as provided herein, none of the City or Subordinate Lender shall 
be required to obtain approval from any other Party prior to funding of any amounts under the City 
Loan Documents. 

SECTION 5. DEFAULTS AND REMEDIES 

5.0 Notice of Default.  Upon the occurrence of a default by the Borrower or Owner (as 
applicable) under any of the Funding Documents, which default remains uncured in excess of ten 
(10) days after the provision of notice thereof, each Funder agrees to give written notice thereof to 
the other Funders and to Governmental Lender at the same time as the giving of any written notice 
of default to the Borrower or Owner if the Funder elects to declare such default.   

5.1 Funders’ Opportunity to Cure.  With respect to any monetary default under any 
Funding Documents, each Funder shall have the right (but not an obligation) to cure any such default 
during the period that is the longer of (i) thirty (30) days from the date such notice of default is given 
to the Funders; or (ii) five (5) days after the expiration of any cure period provided to the Borrower 
under any applicable Funding Documents.  With respect to any non-monetary default by the 
Borrower under any Funding Documents, each Funder shall have the right (but not an obligation) to 
cure any such default during the period that is the longer of (i) sixty (60) days from the date such 
notice of default is given to such Funder; or (ii) five (5) days after the expiration of any cure period 
provided to the Borrower under any applicable Funding Documents.   Funding Senior Lender agrees 
that it will not accelerate the Funding Loan or the Senior Loan, or exercise any remedies under the 
Senior Loan Documents unless the other Funders fail to cure such defaults prior to the expiration of 
the cure periods stated herein, and if any portion of the Funding Loan or Senior Loan has previously 
been or is thereafter accelerated, Funding Senior Lender agrees to reinstate the Senior Loan in 
accordance with its original terms, upon the cure of the defaults under the Senior Loan Documents 
within such cure period.  The failure of any Funder to provide any notice to another Funder shall not 
affect the validity of such notice or any obligation of the Borrower to any Funder and shall not affect 
the relative priorities between the Senior Loan and the Junior Loans as set forth herein.  Borrower 
covenants and agrees to forward to City and to Governmental Lender, within three (3) business days 
of their receipt thereof, a copy of any notice of a default under the Senior Loan that Borrower receives 
from the Funding Senior Lender. 

5.2 Notice of Acceleration.  Each Funder agrees that it will provide any notice of intention 
to accelerate obligations owed by the Borrower to the other Funders at the same time that such notice 
is given to the Borrower.   

5.3 Continuation of Project.  In connection with any foreclosure of the Security 
Documents, so long as the City Restrictions are in effect, the City stipulates and agrees that it will 
cooperate diligently, in good faith and using reasonable efforts to identify and engage a qualified 
operator for the Project to replace the Borrower, for purposes of completing construction of the 
Project and operating the Project in accordance with, and throughout the term of the applicable 
Affordability Restrictions, provided, however, that any replacement operator shall be subject to the 



consent of the Governmental Lender, pursuant to the Bond Restrictions and approval of the Funding 
Senior Lender, which shall not be unreasonably withheld, delayed or conditioned.  

5.4 The City shall have the right, but not the obligation, in lieu of curing any default under 
the Senior Loan Documents to purchase the Senior Loan by paying the outstanding principal amount 
thereof, plus all accrued and unpaid interest thereon, together with reasonable unreimbursed expenses 
incurred by the Funding Senior Lender in connection therewith (including actual attorneys’ fees) in 
exchange for an assignment of the Senior Loan and the Senior Loan Documents (including any title 
policies to the extent allowed by applicable law) and, subject to the terms and conditions of the 
Funding Loan Agreement, an assignment of the Governmental Notes.  Such transfer shall be without 
recourse or warranty by the Funding Senior Lender, and the City shall release the Funding Senior 
Lender from all claims and other liabilities in connection with the Senior Loan.   

5.5 The occurrence of a default or event of default after applicable notice and cure periods 
under the Senior Loan Documents shall cause a default or event of default under the City Loan 
Documents, but the occurrence of a default or event of default under the City Loan Documents shall 
not in and of itself cause a default or an event of default under the Senior Loan Documents. 

SECTION 6. MISCELLANEOUS 

6.0 Invalid Provisions.  In the event, any one or more of the provisions contained in this 
Agreement should be invalid, illegal, or unenforceable in any respect, the validity, legality, and 
enforceability of the remaining provisions shall not be affected in any way thereby. 

6.1 Waivers and Amendments.  No waiver, modification, addition, or amendment to any 
of the terms hereof shall be binding or effective unless and until made in writing and duly executed 
by all Parties.   

6.2 Time.  A “business day” means any day other than Saturday, Sunday, or a holiday 
during which any of the Funders is not open for business.  Any time period expressed as a number 
of days without expressly specifying business days shall be calculated on the basis of calendar days.  
With respect to any time period referred to herein, the Parties stipulate, acknowledge, and agree that 
TIME IS OF THE ESSENCE OF THIS AGREEMENT. 

6.3 Applicable Law.  The interpretation, validity and enforceability of this Agreement 
shall be governed by and construed under the laws of the State of Texas, and the terms and conditions 
of this Agreement shall be performed within Harris County, Texas. 

6.4 Notices.  Except as otherwise provided herein, all notices, demands, requests, and 
other communications required or permitted hereunder shall be given in writing and sent by (i) 
personal delivery, or (ii) expedited delivery service with proof of delivery, or (iii) United States mail, 
postage prepaid, registered or certified mail, return receipt requested, or (iv) facsimile (provided that 
such facsimile is confirmed by expedited delivery service or by United States mail in the manner 
previously described), addressed to the addressee at such party’s address set forth by its signature 
below, or to such other address as such party may specify by written notice, sent in accordance with 
this paragraph at least thirty (30) days prior to the date of the giving of such notice.  Any such notice 
or communication shall be deemed to have been given and received either at the time of personal 
delivery, or in the case of mail, as of the date of deposit in an official depository of the United States 
mail, or in the case of either delivery service, or facsimile, upon receipt.  To the extent actual receipt 
is required, rejection or other refusal to accept or the inability to deliver because of changed address 



of which no notice was received shall be deemed to be receipt of the notice, demand, request, or 
other communication sent.  

6.5 Counterparts.  This Agreement may be executed in multiple counterparts, each of 
which will constitute an original instrument, all of which will constitute one and the same documents. 

6.6 Entirety.  This Agreement, including the attached exhibits and documents listed 
thereon, which are incorporated herein by reference for all purposes, constitute the sole and only 
agreement of the parties hereto related to the subject matter hereof and correctly sets forth the rights, 
duties, and obligations of each to the other as of its date.  Any prior agreements, promises, 
negotiations or representations not expressly set forth in this Agreement are of no force or effect.  
The signatures of the parties hereto reflect that each of the parties has fully read and realizes the 
effect of this Agreement, and the parties have executed this Agreement as their free and voluntary 
act with the full opportunity to be advised by each party’s respective counsel. 

6.7 No Third-Party Beneficiaries.  All of the understandings, agreements, representations, 
and warranties contained herein are solely for the benefit of the Parties. The Parties do not intend the 
benefits of this Agreement to inure to any third party.  Nothing contained in this Agreement is 
intended to affect or limit, in any way, the security interests that the Secured Parties may have at any 
time in the Collateral and so far as the rights of third parties are concerned.  Subject to the express 
terms and provisions of this Agreement, the Secured Parties specifically reserve all of their respective 
rights and security interests in the Collateral. 

6.8 Binding Effect.  This Agreement shall be binding upon the parties hereto and their 
respective successors and assigns, and shall inure to the benefit of the Parties and their respective 
successors and assigns. 

6.9 Termination.  This Agreement shall terminate upon the later of (i) the expiration of 
the City Restrictions; (ii) repayment or deemed satisfaction in full of all sums advanced under the 
City Documents, or (iii) the termination of all obligations of the Borrower or Owner to the City and 
Subordinate Lender. 

6.10 Signature.  This Agreement does not confer any rights on the Borrower in addition to 
those conferred under the Funding Documents.   

6.11 No Joint Venture.  The Parties state that it is not their intention to engage in a joint 
venture and that under no circumstances will either party be deemed to be the agent of the other. 

6.12 Casualty and Condemnation. In the event of any casualty or condemnation resulting 
in insurance or condemnation proceeds being paid to Funding Senior Lender for application to the 
payment of obligations secured by the Senior Loan Documents, unless the proceeds are used for 
repair or restoration in accordance with the Deed of Trust, then Funding Senior Lender will remit all 
proceeds in excess of the portion thereof required to fully pay the Senior Loan and redeem the 
Governmental Note to the Subordinate Lender, to be distributed in accordance with the provisions 
of the City Loan Documents. 

6.13 Escrow Accounts. Pursuant to the Senior Loan Documents, Funding Senior Lender 
may require the Borrower to escrow amounts for the payment of taxes and insurance with respect to 
the Ground Lease (“Escrow Accounts”).  If Funding Senior Lender requires such Escrow Accounts, 
then Funding Senior Lender agrees to use such amounts to pay such taxes and insurance as they 



become due and will not apply such amounts to the Senior Loan.  If Funding Senior Lender does not 
require the Borrower to maintain Escrow Accounts, the City may require (but shall not be obligated 
to do so) the Borrower to maintain Escrow Accounts and to pledge such Escrow Accounts to the 
City.  

6.14 City and Subordinate Lender with respect to the Junior Loans hereby agree: 
  
(a) In the event of any bankruptcy proceeding relating to the Borrower, the Owner 

and/or the Project or, in the event of any bankruptcy proceeding relating to any other person 
or entity into which the assets or interests of the Borrower and/or the Owner are consolidated, 
then in either event, the Senior Loan shall first be paid in full before the City and/or 
Subordinate Lender shall be entitled to receive and retain any payment or distribution in 
respect to the Junior Loans.  The City and Subordinate Lender agree that (i) during the 
pendency of the bankruptcy proceeding, any payment or distribution with respect to the 
Junior Loans which the City or Subordinate Lender would be entitled to but for this 
Agreement (whether in cash, property, or other assets) will be made to the Funding Senior 
Lender until the Senior Loan is paid in full, and (ii) the subordination of the Junior Loans  
and any documents securing or executed in connection therewith shall not be affected in any 
way by Funding Senior Lender electing, under Section 1111(b) of the federal bankruptcy 
code, to have its claim treated as being a fully secured claim.  In addition, City and 
Subordinate Lender hereby covenant and agree that, in connection with a bankruptcy 
proceeding involving the Borrower, neither City, Subordinate Lender nor any of their 
respective affiliates shall (i) make or participate in a loan facility to or for the benefit of the 
Borrower on a basis that is senior to or pari passu with the liens and interests held by Funding 
Senior Lender pursuant to the Senior Loan Documents, and (ii) not contest the continued 
accrual of interest on the Senior Loan, in accordance with and at the rates specified in the 
Senior Loan Documents, both for periods before and for periods after the commencement of 
such bankruptcy proceedings.   

 
(b) City and Subordinate Lender with respect to the Junior Loans covenant and 

agree that the effectiveness of this Agreement and the rights of Funding Senior Lender 
hereunder shall be in no way impaired, affected, diminished or released by any renewal or 
extension of the time of payment of the Senior Loan, by any delay, forbearance, failure, 
neglect or refusal of Funding Senior Lender in enforcing payment thereof or in enforcing the 
lien of or attempting to realize upon the Senior Loan Documents or any other security which 
may have been given or may hereafter be given for the Senior Loan, by any waiver or failure 
to exercise any right or remedy under the Senior Loan Documents, or except as otherwise 
herein provided, by any other act or failure to act by Funding Senior Lender.  City and 
Subordinate Lender acknowledge that Funding Senior Lender, at its sole option, may release 
all or any portion of the Project from the lien of the Deed of Trust, and may release or waive 
any guaranty, surety or indemnity providing additional collateral to Funding Senior Lender, 
and City and Subordinate Lender hereby waive any legal or equitable right in respect of 
marshaling it might have, in connection with any release of all or any portion of the Project 
by Funding Senior Lender, to require the separate sales of any portion of the Project or to 
require Funding Senior Lender to exhaust its remedies against any portion of the Project or 
any other collateral before proceeding against any other portion of the Project or other 
collateral (including guarantees) for the Funding Loan and the Senior Loan.  Funding Senior 
Lender may pursue all rights and remedies available to it under the Senior Loan Documents 
at law, or in equity, regardless of any Enforcement Action Notice or Enforcement Action (as 



such terms are hereinafter defined) by the City or Subordinate Lender, except as otherwise 
provided by applicable law or this Agreement. At any time or from time to time and any 
number of times, without notice to the City or Subordinate Lender, (a) the time for payment 
of the Senior Loan may be extended or the Senior Loan may be renewed in whole or in part; 
(b) the time for the Borrower’s performance of or compliance with any covenant or agreement 
contained in the Senior Loan Documents, whether presently existing or hereinafter entered 
into, may be extended or such performance or compliance may be waived; (c) the maturity 
of the Senior Loan may be accelerated as provided in the Senior Loan Documents; (d) any 
Senior Loan Documents may be extended or consolidated by Funding Senior Lender and the 
Borrower; and (e) any security for the Senior Loan may be modified, exchanged, surrendered 
or otherwise dealt with or additional security may be pledged or mortgaged for the Senior 
Loan.  If, after the occurrence of a default under the Funding Loan and/or the Senior Loan, 
Funding Senior Lender acquires title to any of the Project pursuant to a mortgage foreclosure 
conducted in accordance with applicable law, the lien, operation, and effect of the Junior 
Deed of Trust  automatically shall terminate with respect to such Project upon Funding Senior 
Lender’s acquisition of title, but the Affordability Restrictions shall remain in place for the 
term of the applicable Affordability Restrictions. As used in this section, “Enforcement 
Action” means any exercise of any of remedies under the Junior Deed of Trust,  or any of the 
other City Loan Documents, including, without limitation, any of the following: (i) the 
acceleration of all or any part of the Junior Loans, (ii) the commencement of any judicial or 
non-judicial action of proceeding to enforce any obligation of the Borrower or Owner (as 
applicable) under any of the City Loan Documents, collect any monies payable to the 
Borrower or have a receiver appointed to collect any monies payable to the Borrower, or 
foreclose the lien(s) created by the Junior Deed of Trust, (iii) the filing or joining in the filing 
of any involuntary Bankruptcy Proceeding against the Borrower or any person or entity which 
owns a direct or indirect interest in the Borrower, (iv) the advertising of or commencement 
of any foreclosure or trustee’s sale proceedings, (v) the exercise of any power of sale, (vi) the 
acceptance of a deed or assignment in lieu of foreclosure or sale, (vii) the collecting of rents, 
(viii) the obtaining of or seeking of the appointment of a receiver, (ix) the seeking of default 
interest, (x) the taking of possession or control of any of the Property, (xi) the commencement 
of any suit or other legal, administrative, or arbitration proceeding based upon the notes 
evidencing the Junior Loans or any other of the City Loan Documents, (xii) the exercising of 
any banker’s lien or rights of set-off or recoupment, or (xiii) the taking of any other 
enforcement action against the Borrower or any other party liable for any of the Junior Loans 
or obligated under any of the City Loan Documents, or the Property, and (ii) “Enforcement 
Action Notice” means a written notice from the City or Subordinate Lender to Funding Senior 
Lender, given following a default under the Junior Loans and the expiration of any notice or 
cure periods provided for such default in the  City Loan Documents, setting forth in 
reasonable detail the Enforcement Action proposed to be taken. 

6.15 Insurance.  Junior Lender agrees that all original policies of insurance required 
pursuant to the Deed of Trust shall be held by Funding Senior Lender.  The preceding sentence shall 
not preclude Junior Lender from requiring that it be named as a loss payee, as its interest may appear, 
under all policies of property damage insurance maintained by the Borrower with respect to the 
Property, provided such action does not affect the priority of payment of the proceeds of property 
damage insurance under the Deed of Trust, or that it be named as an additional insured under all 
policies of liability insurance maintained by the Borrower with respect to the Property. 



6.16 WAIVER OF TRIAL BY JURY.  TO THE MAXIMUM EXTENT PERMITTED 
UNDER APPLICABLE LAW, EACH OF THE PARTIES HERETO (A) COVENANTS AND 
AGREES NOT TO ELECT A TRIAL BY JURY WITH RESPECT TO ANY ISSUE ARISING OUT 
OF THIS AGREEMENT OR THE RELATIONSHIP BETWEEN THE PARTIES THAT IS 
TRIABLE OF RIGHT BY A JURY AND (B) WAIVES ANY RIGHT TO TRIAL BY JURY WITH 
RESPECT TO SUCH ISSUE TO THE EXTENT THAT ANY SUCH RIGHT EXISTS NOW OR 
IN THE FUTURE.  THIS WAIVER OF RIGHT TO TRIAL BY JURY IS SEPARATELY GIVEN 
BY EACH PARTY, KNOWINGLY AND VOLUNTARILY WITH THE BENEFIT OF 
COMPETENT LEGAL COUNSEL. 

[Remainder of this page intentionally left blank; signature page follows.] 
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NHPF HOUSTON, LLC,  
a Texas limited liability company 
 
By:      The NHP Foundation, 

a District of Columbia non-profit corporation, 
its sole member 
 
 

By:       
 Name:  John G. Hoffer 
 Title:    Vice President  

 
 
 

DISTRICT OF COLUMBIA § 
 

This instrument was acknowledged before me on this ____ day of June, 2021, by John G. 
Hoffer, Vice President of The NHP Foundation, a District of Columbia non-profit corporation, the 
sole member of NHPF HOUSTON, LLC, a Texas limited liability company, on behalf of said 
limited liability company. 

 
 
 [ S E A L ]  

        
Notary Public 

 
ADDRESS FOR NOTICE: 
 
NHPF Houston, LLC 
c/o The NHP Foundation 
1090 Vermont Ave., NW, Suite 400 
Washington, DC  20005 
Attention: John G. Hoffer 
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 City of Houston 
Dept. of Housing and Community Development 
Attn:  Director 
601 Sawyer, 4th Floor 
Houston, TX   77007 
 
With a copy to: 
City Legal Department 
Attn:  City Attorney 
901 Bagby, 3rd Fl. 
Houston, TX   77002 
 
 

                                                                         
SEAL/ATTEST:  CITY OF HOUSTON, TEXAS 
 
 
  __________________________ 
Pat Jefferson Daniel, City Secretary  Sylvester Turner, Mayor 
 
APPROVED:  COUNTERSIGNED: 
 
  ___________________________ 
Tom McCasland, Director  Chris B. Brown, Controller 
Housing and Community Development 
Department 

APPROVED AS TO FORM:  COUNTERSIGNATURE DATE: 
 
  ___________________________ 
Senior Assistant City Attorney 
LD#___________________ 

STATE OF TEXAS   § 
    § 
COUNTY OF HARRIS § 
 
 The foregoing instrument was acknowledged before me on the ______ day of 
___________________, 2021 by ______________________ for Sylvester Turner, Mayor of the 
CITY OF HOUSTON, a municipal corporation, on behalf of said corporation.   
                                                           
       ____________________________________ 
                                                                                    Notary Public, State of Texas 

                                                                                                  
____________________________________ 

                                                                                    Printed Name of Notary 
                                                                                         My commission expires: __________ 
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TEXAS DEPARTMENT OF HOUSING AND 
COMMUNITY AFFAIRS, 
a public and official agency of the State of Texas 

 
            
  
     By:              
     Name: James B. “Beau” Eccles  
     Title: Secretary to the Board 
 
STATE OF TEXAS ) 

) 
COUNTY OF TRAVIS ) 

On this _____ day of _____________, 2021, before me, James B. “Beau” Eccles, Secretary of the 
Governing Board of the Texas Department of Housing and Community Affairs, a public and 
official agency of the State of Texas, personally appeared who proved to me on the basis of 
satisfactory evidence to be the person whose name is subscribed to the within instrument and 
acknowledged to me that he executed the same in his authorized capacity, and that by his signature 
on the instrument the person, or the entity upon behalf of which the person acted, executed the 
instrument. 

WITNESS my hand and official seal. 

________________________________ 
Notary 

My Commission expires: 

(SEAL) 
 

ADDRESS FOR NOTICE: 
 
Texas Department of Housing and Community Affairs 
P.O. Box 13941 
Austin, Texas  78711 
Attention: Director of Multifamily Bonds 
 

 With a copy to: 

Bracewell LLP 
111 Congress Avenue, Suite 2300 
Austin, Texas 78701 
Attention: Elizabeth Bowes, Esq. 
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SIGNATURE 
 

ADDRESS FOR NOTICES 

CITIBANK, N.A. 
 
 
By:  _________________________________ 
Name: Kathy Millhouse  
Title:  Vice President 
Deal I.D. No. 60000463 
 

 

2700 Post Oak Blvd., Suite 510, Houston, TX 
77056 
Attn: Mr. Mahesh Aiyer 
Director  
Office: 713-752-5046 
Mobile: 832-515-4939 
E-mail: mahesh.aiyer@citi.com 
 
With copies to: 
 
Citibank, N.A. 
388 Greenwich Street, Trading 6th Floor 
New York, New York  10013 
Attention: Transaction Management 
Group 
Re:  The Citadel Apartments Deal ID No. 
60000463 
Facsimile:  (212) 723-8209 

 
and: 

 
Citibank, N.A. 
325 East Hillcrest Drive, Suite 160 
Thousand Oaks, California  91360 
Attention: Operations Manager/Asset 
Manager 
Re:  The Citadel Apartments Deal ID No. 
60000463 
Facsimile:  (805) 557-0924 
 

 
 
 
 
 
 
 
 
 
 
 
 



 

 

ACKNOWLEDGMENT 

 
 
A notary public or other officer completing this 
certificate verifies only the identity of the 
individual who signed the document to which 
this certificate is attached, and not the 
truthfulness, accuracy, or validity of that 
document. 

 
State of California  ) 
County of  ) 

 

On _________________________, before me, ______________________________, 
Notary Public, personally appeared Kathy Millhouse who proved to me on the basis of satisfactory 
evidence to be the person(s) whose name(s) is/are subscribed to the within instrument and 
acknowledged to me that he/she/they executed the same in his/her/their authorized capacity(ies), 
and that by his/her/their signature(s) on the instrument the person(s), or the entity upon behalf of 
which the person(s) acted, executed the instrument. 

I certify under PENALTY OF PERJURY under the laws of the State of California that the 
foregoing paragraph is true and correct. 

WITNESS my hand and official seal. 

Signature  (Seal) 
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CHCDC AFFORDABLE ELDERLY, LLC, 
a Texas limited liability company 

 
By:      CH Affordable Manager, LLC, 
            a Texas limited liability company, 
            its managing member 
                  
By:      NHPF Houston, LLC, 
           a Texas limited liability company,  
           its manager  
 
By:     The NHP Foundation, 
           a District of Columbia non-profit corporation, 
           its sole member     
 
By: ___________________________ 
Name:  John G. Hoffer 
Title:  Vice President  
 
DISTRICT OF COLUMBIA § 
 

This instrument was acknowledged before me on this ____ day of June, 2021, by John G. 
Hoffer, Vice President of The NHP Foundation, a District of Columbia non-profit corporation, the 
sole member of NHPF Houston, LLC, a Texas limited liability company, the manager of CH 
Affordable Manager, LLC, a Texas limited liability company, the managing member of CHCDC 
AFFORDABLE ELDERLY, LLC, a Texas limited liability company, on behalf of said limited 
liability company. 

 
 
 [ S E A L ]  

        
Notary Public 

 
 
 
 
 
 
 
 
 
 
 



 

ADDRESS FOR NOTICE: 
 
CHCDC Affordable Elderly, LLC 
c/o The NHP Foundation  
1090 Vermont Avenue, NW, Suite 400 
Washington, DC 20005 
Attention: John G. Hoffer 
 

 With a copy to: 

Locke Lord LLP  
600 Congress Ave, Suite 2200 
Austin, Texas 78701 
Attention: Richard Morrow, Esq. 
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CHANGE HAPPENS COMMUNITY 
DEVELOPMENT CORPORATION, 
a Texas non-profit corporation 
 
 
By:   
Name: Leslie Smith II 

     Title: Chief Executive Officer  
 

 
 

(Acknowledgment) 

STATE OF TEXAS  § 

COUNTY OF HARRIS § 

This instrument was acknowledged before me on this ___day of ______________, 2021, by 
Leslie Smith II, Chief Executive Officer of Change Happens Community Development 
Corporation, a Texas nonprofit corporation, on behalf of said corporation. 

 
 
__________________________________________ 
Notary Public, State of Texas 
Printed Name: ______________________________ 
My Commission Expires: _____________________ 

 
Address for Notice: 
 
Change Happens Community  
Development Corporation  
3353 Elgin Street 
Houston, Texas  77004 
Attention: Chief Executive Officer  
 

With a copy to: 

Coats Rose PC 
9 Greenway Plaza 
Houston, Texas  77046 
Attention: Shannon Davis Hunter 
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WILMINGTON TRUST, NATIONAL ASSOCIATION 
 
 
 
By: ___________________________ 
Name:  Dayna Smith 
Title: Vice President  
 
 
 
STATE OF TEXAS ) 

) 
COUNTY OF ________________ ) 

On this ____ day of _________, 2021, before me, _________________, personally 
appeared Dayna Smith, known to me or proven on the basis of satisfactory evidence to be the 
person whose name is subscribed to the within instrument, and acknowledged to me that he/she 
executed the same in his/her authorized capacity as the Vice President of Wilmington Trust 
National Association, and that by his/her signature on the instrument the entity on behalf of which 
he/she acted executed the instrument. 

WITNESS my hand and official seal. 

________________________________ 
Notary 

My Commission expires: 

(SEAL) 
 
ADDRESS FOR NOTICE: 
 
Wilmington Trust, National Association 
15950 North Dallas Parkway, Suite 550 
Dallas, Texas 75248 
Attention: Dayna Smith 

  
 

 
 



 

EXHIBIT A 
LEGAL DESCRIPTION 

 
Tract 1: 
 
Reserve "B" in Block 1 of Citadel on Elgin, a subdivision in Harris County, Texas, according to 
the map or plat thereof recorded in Film Code No. 695094 of the Map Records of Harris County, 
Texas. 
 
Tract 2: 
 
Easement rights as set forth in Easement Agreement executed as of July 9, 2021, by Change 
Happens Community Development Corporation, a Texas non-profit corporation, and CHCDC 
Affordable Elederly, LLC, a Texas limited liability company, recorded under Clerk's File No. 
__________ of the Real Property Records of Harris County, Texas. 

 
 

 
 
 
 

 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 



 

EXHIBIT B 

FUNDING DOCUMENTS  

Part 1:  Citibank, N.A., Senior Loan Documents 

 
1. Construction Funding Agreement  

2. Multifamily Leasehold Deed of Trust, Assignment of Leases and Rents, Security 
Agreement and Fixture Filing  

3. Assignment of Deed of Trust and Loan Documents  

4. Seven (7) UCC-1s  

5. $3,255,000 Multifamily Note (Tranche A) 

6. $11,745,000 Multifamily Note (Tranche B) 

7. Completion and Repayment Guaranty 

8. Exceptions to Non-Recourse Guaranty  

9. Agreement of Environmental Indemnification  

10. Assignment and Subordination of Developer Fees, Pledge and Security Agreement  

11. Assignment of Architect’s Agreement and Plans and Specifications  

12. Assignment of Equity Investor Capital Contributions, Pledge and Security Agreement 

13. Assignment of Construction Contract  

14. Assignment of Subcontract  

15. Assignment of Equity Interests, Pledge and Security Agreement 

16. Assignment of Management Agreement  

17. Assignment of Project Documents  

18. Assignment of Housing Assistance Payments Agreement 

19. Deposit Account Control Agreement (LIHTC) 

20. Deposit Account Control Agreement (City of Houston) 

21. Deposit Account Control Agreement (CHS Grant) 

22. Replacement Reserve Agreement 

23. Certification of Project Cost Statement  

24. Authorization to Request Advances  

 

 



 

Part 2:  City Loan Documents  

1. Loan Agreement (Subordinate Lender and Borrower) 

2. Loan Agreement (Subordinate Lender, Borrower and City) 

3. Restrictive Covenants With Joinder by Landlord and Fee Owner 

4. Note (Subordinate Lender to City) 

5. Note (Borrower to Subordinate Lender) 

6. Leasehold Deed of Trust, Security Agreement and Financing Statement Together with 
Joinder by Fee Owner 

7. Collateral Assignment of Note and Liens 

8. Construction Completion Guaranty 

9. Environmental Indemnity Agreement 

10. Assignment of Property Management Agreement 

11. Assignment of Architect’s Contract, Plans and Specifications, and Consent 

12. Assignment of Construction Contract, Plans and Specifications, and Consent 

13. Assignment of Construction Contract and Consent (Subcontract) 

14. One Year Maintenance Bond, Performance Bond and Texas Statutory Payment Bond 

15. Certification Regarding Lobbying 

16. One (1) UCC 

17. One (1) UCC-3 Assignment 

18. Certification Regarding Debarment 

19. Affidavit of Use of Funds 

20. Closing Certificate 

21. Affidavit – No Commissions 

22. Subordination Agreement (The NHP Foundation) 
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 ASSIGNMENT OF PROPERTY MANAGEMENT AGREEMENT 

THIS ASSIGNMENT OF PROPERTY MANAGEMENT AGREEMENT (this "Assignment") is 
made as of July 9, 2021 by and among CHCDC AFFORDABLE ELDERLY, LLC, a Texas limited liability 
company (“Owner”), NHPF HOUSTON, LLC, a Texas limited liability company (“Borrower”), and ORION 
REAL ESTATE SERVICES TEXAS LLC, a  Texas limited liability company, having an address at 2051 
Greenhouse Road, Suite 300, Houston, Texas ("Manager"). 

R E C I T A L S 
 

A. Owner is the owner of the real property located at 3331 Elgin Street, Houston, Harris 
County, Texas 77004 ("Project") and is making certain improvements to the Project. 

B. Manager is the property manager of the Project pursuant to that certain Property 
Management Agreement dated as of July 9, 2021 between Owner and Manager (as from time to time 
amended in accordance with the terms thereof and hereof, the "Management Agreement").   

C. Owner has requested that the City of Houston, Texas (“City”) make a $10,250,000.00 
(“Loan”) to Borrower to be used by Borrower to make a loan to Owner to provide funds for the construction 
of the Project. 

D. The Loan will be (i) advanced pursuant to the terms of a certain Loan Agreement dated as 
of the date hereof between City, Borrower and Owner (as the same may be amended from time to time, 
the "Loan Agreement"); and (ii) secured by a Collateral Assignment of Note and Liens (“Collateral 
Assignment”) executed by Borrower assigning Borrower's right, title and interest in and to a loan made by 
Borrower to Owner, in the principal amount of the $10,250,000.00, together with a Leasehold Deed of Trust, 
Security Agreement and Financing Statement (“Deed of Trust”) covering the Project. 

E. City has required, as a condition to making the Loan and as additional security for the 
obligations of Borrower under the Loan, (i) that Owner assign to City all of Owner's right, title and interest 
in and to the Management Agreement; (ii) that Owner and Manager subordinate, to the extent herein 
provided, their respective right, title and interest in and to the Management Agreement to the liens and 
security interests securing performance of the Loan; and (iii) that Owner and Manager agree to the terms, 
covenants and conditions contained herein. 

NOW, THEREFORE, in consideration of the mutual promises contained herein, and for other good 
and valuable consideration, the receipt and sufficiency of which are hereby acknowledged, the parties 
hereto agree as follows: 

1. Terms.  Terms defined in the Loan Agreement have the same meanings when used herein 
unless otherwise defined herein or the context hereof otherwise requires.   

2. Assignment.  Subject to the terms and conditions hereof, to further secure the 
performance of the obligations under the Loan Agreement and documents executed in connection with and 
which are governing, evidencing and/or securing the Loan (“Loan Documents”), Owner hereby collaterally 
grants, transfers and assigns to City all of Owner's right, title and interest in, to and under the Management 
Agreement together with all right, power and authority of Owner to alter, modify or change the terms of the 
Management Agreement or to surrender, cancel or terminate the same, and Manager consents to such 
assignment pursuant to and in accordance with the agreements set forth herein.  So long as no Default 
exists under the Loan Agreement or any of the Loan Documents, Owner shall have the license to perform 
under and receive performance under the Management Agreement.  Neither this Assignment nor any action 
taken by City under or pursuant to this Assignment shall be deemed to impose any obligation or liability 
upon City to Manager under or with respect to the Management Agreement or any covenants of Owner 
thereunder; except that from and after the date upon which City (a) agrees in writing to assume performance 
of Owner's obligations under the terms of the Management Agreement, or (b) acquires title to the Project 
by foreclosure or otherwise, Manager shall be entitled to the management fees and other sums provided in 



 

 3 
CDBG-DR17 Forms (Indirect Loan)  Attachment K 

the Management Agreement which are due and payable after acquisition of the Project by City so long as 
Manager is performing its duties thereunder. 

3. Representations and Warranties.  Owner and Manager hereby represent and warrant to 
City that as of the date hereof (a) the only agreement affecting the management of the Project (as more 
particularly set forth in the Management Agreement) is the Management Agreement, (b) the Management 
Agreement constitutes the full agreement between Owner and Manager, and there are no amendments 
thereto, (c) the Management Agreement is in full force and effect, and (c) neither Owner nor Manager is in 
default under the Management Agreement, and no event has occurred which, with the giving of notice 
and/or the passage of time would constitute a default thereunder.  Owner represents and warrants that but 
for this Assignment and the other Loan Documents and pursuant to the Senior Loan Documents (as defined 
by the Loan Agreement) if any, Owner has not transferred, assigned or encumbered, in whole or in part, 
the Management Agreement or any of Owner's rights or interests thereunder.  Owner further represents, 
other than as provided in the immediately preceding sentence, that Owner has not performed any act or 
executed any instrument which might prevent or limit City from proceeding under any of the terms and 
conditions hereof.   

4. Covenants.   

(a) Owner, at its sole cost and expense, shall fully perform every obligation under the 
Management Agreement by Owner to be performed, and shall enforce or secure the performance of every 
obligation of the Management Agreement by Manager to be performed for or on behalf of Owner (unless in 
Owner's good faith, prudent business judgment, it would not be in the best interest of the Project to do so 
and such obligation is not material).  Owner shall not waive or release Manager from Manager's material 
obligations to be performed under the Management Agreement.  Owner shall not enter into any agreement 
other than the Management Agreement for the management of the Project.  Except pursuant to the Senior 
Loan Documents (if any), Owner will not transfer, assign or encumber, in whole or in part, the Management 
Agreement or any of Owner's rights or interests thereunder.  Any violation of any of such covenants on the 
part of Owner without the prior written consent of City shall constitute a Default entitling City to exercise the 
remedies available to it hereunder and under the Loan Documents; provided, however, that this Assignment 
is subject to the notice and cure periods described in the Loan Agreement that are to be provided to Owner, 
which are incorporated herein by reference. 

(b) Owner and Manager shall not modify or amend, in any material respect, or 
terminate, the Management Agreement without City's prior written consent (not to be unreasonably 
withheld); provided, however, that in the event City is given written notice of Owner's default and opportunity 
to cure in accordance with the first sentence of Section 5 below and such default is not cured by Owner or 
City within the applicable time period, Manager shall be permitted (subject to the third sentence of Section 
7) to terminate the Management Agreement in accordance with the provisions thereof. 

(c) Owner and Manager hereby agree that notwithstanding any provision to the 
contrary set forth herein or in the Management Agreement, Manager shall not receive any management 
fee in excess of five percent (5.0%) of gross annual income at any time. 

(d) At Owner's sole cost and expense, Owner shall appear in and defend any action 
or proceeding connected with the Management Agreement and shall pay all necessary costs and expenses 
of City, including reasonable attorneys' fees, in any such action or proceeding in which City may appear. 

5. Default by Owner Under Management Agreement.  In the event of any material default 
by Owner under the Management Agreement, Manager shall give City written notice of such default, and 
City shall be permitted an opportunity (not less than forty-five (45) days from receipt of said notice) to cure 
such default by Owner, during which time Manager shall have no right to terminate the Management 
Agreement; provided, however, that City shall in no event be required to effect any such cure, and any cure 
by City shall not release Owner or Manager from any of its obligations under the Management Agreement.  
City shall have the right to appear in and defend any action or proceeding purporting to affect the Project 
or the rights and powers of City hereunder.  Owner agrees to protect, defend, indemnify and hold City 
harmless from and against any and all losses, damages, claims, liabilities, costs, and expenses (including, 
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but not limited to, reasonable attorneys' fees) incurred in connection with any such actions or measures 
taken by City or otherwise incurred in the exercise of any other rights or remedies of City under this 
Assignment.  Owner agrees that all sums so expended by City in curing any default by Owner, or in 
appearing in or defending any action or proceeding, or in taking any other action permitted hereby, in each 
case together with interest thereon at the Default Rate (as defined in the Loan Agreement) shall payable 
by Owner upon demand and shall be added to any obligations owing by Borrower under the Loan 
Agreement and shall be secured by the Deed of Trust, Collateral Assignment and any other security held 
for the Loan. 

6. No Duty to Perform; Indemnity.  City shall not be obligated to perform or discharge, nor 
does it hereby undertake to perform or discharge, any obligation, duty or liability under the Management 
Agreement, or under or by reason of this Assignment, and Owner shall and does hereby indemnify and 
hold City harmless against and from any and all liability, loss or damage arising or occurring prior to 
foreclosure which City may or might incur under the Management Agreement or under or by reason of this 
Assignment and of and from any and all claims and demands whatsoever which may be asserted against 
it by reason of any alleged obligations or undertakings on its part to perform or discharge any of the terms, 
covenants or agreements contained in the Management Agreement, except as a result of or in connection 
with the gross negligence or willful misconduct of City.  Should City incur any such liability, loss or damage 
under the Management Agreement or under or by reason of this Assignment, or in the defense of any such 
claims or demands, except as a result of or in connection with the gross negligence or willful misconduct of 
City, the amount thereof, including costs, expenses and reasonable attorneys' fees, shall be secured by 
the Loan Documents, and Owner shall reimburse City therefor immediately upon demand, and upon the 
failure of Owner to do so, same shall constitute a Default and City may, upon thirty (30) days notice to 
Owner, if the amounts properly due and owing to City have not been paid, exercise the remedies available 
to it under the Loan Documents. 

7. Subordination.  Manager hereby subordinates any and all right, title and interest it may 
now or in the future have in the Management Agreement and/or to receive payment of any management or 
other fees set forth therein to the liens and security interests securing the obligations under the Loan 
Agreement; provided, however, that unless a Default then exists, Owner shall be entitled to pay, and 
Manager shall be entitled to receive, the management fee in accordance with the terms of the Management 
Agreement.  Further, Manager agrees that any and all liens, rights, and interest owned, claimed, or held by 
it, in and to the Project, are and shall be in all respects subordinate to the lien and security interest created 
by the Deed of Trust and Collateral Assignment.  In the event of any sale of the Project pursuant to 
foreclosure of the Deed of Trust, or a deed in lieu of foreclosure, Manager agrees that it will not exercise 
any rights it may have to terminate the Management Agreement by reason of such sale.  Notwithstanding 
the foregoing, Manager agrees that such foreclosure or deed in lieu of foreclosure shall operate to cut off, 
extinguish, and otherwise terminate all liens that Manager, and those claiming by, through, or under 
Manager, may now or hereafter have in and to the Project, and Manager agrees that City or any purchaser 
at a foreclosure sale under Deed of Trust lien may terminate the Management Agreement upon foreclosure 
or at any time thereafter.   

8. Default.  Upon the occurrence and continuance of a Default under and as defined in the 
Loan Agreement or other Loan Documents or the occurrence of a default on the part of Owner hereunder 
or under the Management Agreement, which remains uncured after at least thirty (30) days’ written notice 
from City to Owner, then, without regard for the adequacy of the security for the Loan, City shall have the 
right (but not the obligation) to: (a) take possession of the Project and exercise and enjoy all right, title and 
interest of Owner under the Management Agreement; (b) whether or not possession of the Project is taken, 
to receive all funds, issues, and profits under the Management Agreement (other than management fee 
payable to and earned by Manager in accordance with the terms and provisions thereof) and apply the 
same, less costs and expenses of taking possession of the Project, operation and collection, including 
reasonable attorneys' fees, upon any obligations due under the Loan Documents whether or not then due 
and in such order as City may determine; (c) enforce or terminate (with or without cause) the Management 
Agreement; (d) require Owner to install substitute management acceptable to City; and (e) do any acts 
which City deems proper to protect the Project or City's security interest therein or lien thereon, and 
thereupon and without further notice to Owner, Owner shall not have any further rights under the 
Management Agreement which would conflict with, impair, or interfere with any rights of City hereunder.  
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Neither City's entering upon and taking possession of the Project nor the exercise of any of the aforesaid 
remedies shall cure or waive any such default on the part of Owner or waive, modify or affect any notice of 
default under the Loan Agreement or invalidate any act done pursuant to such notice.  Any exercise by City 
of the right to terminate the Management Agreement shall be without liability to City for payment of any 
fees, charges or otherwise, notwithstanding any provisions in the Management Agreement to the contrary.  
After any such termination, City shall have the right to replace Manager with a manager selected by City in 
its sole discretion. Upon any termination of the Management Agreement, whether or not pursuant to this 
section, Manager agrees to deliver copies of all records, files, financial statements, and any other 
documents pertaining to management, construction, design and operation of the Project which are in the 
possession or under the control of Manager to Owner excluding, however, documents pertaining solely to 
the operation systems or procedures owned by Manager. 

9. Notice by City.  A notice in writing by City to Manager advising Manager that a  Default 
exists and requesting that all future performance under the Management Agreement be made to City (or 
its agent), shall be construed by Manager as conclusive authority to Manager that such performance is to 
be made to City (or its agent) and Manager shall be fully protected in making such performance to City; and 
Owner hereby irrevocably constitutes and appoints City the attorney-in-fact and agent of Owner for the 
purpose of endorsing the consent of Owner on any such notice (such appointment only to be effective when 
a Default exists under and as defined in the Loan Agreement).  The foregoing power is coupled with an 
interest and shall survive the liquidation, bankruptcy or insolvency of Owner. 

10. Attornment by Manager.  Manager hereby agrees that in the event of notification to 
Manager by City that City has acquired possession of the Project or obtained the appointment of a receiver 
for same, Manager shall, at City's request, attorn to City as owner thereunder; provided, however, that in 
no event shall City be liable for, or be obligated to cure, any default of Owner occurring prior to the date of 
such notification. 

11. No Limitations.  Owner and Manager agree that (a) nothing in this Assignment shall be 
construed to limit or restrict in any way the rights and powers granted to City under any of the Loan 
Documents, and (b) an action to foreclose may be commenced, notwithstanding that Owner continues in 
possession of the Project, both real and personal, herein referred to, and continues to collect the rents, 
issues and profits thereof. 

12. No Waiver.  This Assignment can be extended, modified or amended only in writing 
executed by Manager and Owner and consented to by the City, and none of the rights or benefits of City 
can be waived permanently except in a written document executed by City.  City's rights, powers, privileges 
and remedies under or in connection with this Assignment are cumulative and not exclusive and shall not 
be waived, precluded or limited by any failure or delay in the exercise thereof or by the parties exercise 
thereof or by any course of dealing between Manager and/or Owner and City.  No notice to or demand on 
Manager or Owner in any case shall entitle Manager or Owner to any other or further notice or demand in 
similar or other circumstances or constitute a waiver of the right of City to any other or further action in any 
circumstances without notice or demand. 

13. Counterparts.  This Assignment and any amendments, waivers, consents or supplements 
hereto or in connection herewith may be executed, including by transmission of facsimile, in any number of 
counterparts and by different parties hereto in separate counterparts, each of which when so executed and 
delivered shall be deemed an original, but all of such counterparts together shall constitute but one and the 
same instrument; signature pages may be detached from multiple separate counterparts and attached to a 
single counterpart so that all signature pages are physically attached to the same document.  In the event 
this Assignment or any amendment, waiver, consent or supplement shall have been executed by 
transmission of facsimile, any party may request that the parties thereto execute original documents for 
record purposes, but no failure of any party to do so shall invalidate or in any other way affect the validity 
of such document.  This Assignment shall become effective upon the execution of a counterpart hereof by 
each of the parties hereto and receipt by the parties of written or telephonic notification of such execution 
and authorization of delivery thereof. 
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14. Descriptive Headings; Recitals.  The descriptive headings used in this Assignment are 
for convenience only and shall not be deemed to affect the meaning or construction of any provision hereof.  
The Recitals set forth at the beginning of this Assignment are hereby incorporated into the substantive 
provisions of this Assignment. 

15. Notices.  Any notice, report, demand or other instrument authorized or required to be given 
or furnished hereunder shall be given in conformity with the terms and conditions of the Loan Agreement 
and to the parties hereto at the addresses set forth above. 

16. Benefit of Agreement.  This Assignment shall be binding upon each party hereto and its 
successors and assigns, and shall inure to the benefit of Owner, Borrower, City, and Manager and their 
respective successors and/or assigns, except the rights and remedies of Owner, Borrower, City, and 
Manager under this Assignment (except pursuant to Section 7 above) shall not inure to the benefit of (a) 
any purchaser of the Project at a foreclosure sale, (b) any Person taking title to the Project by deed in lieu 
of foreclosure, or (c) any successor or assign of any Person described in clauses (a) and (b) above, except 
that Owner's, Borrower's, City's, and Manager's rights shall inure to the benefit of the parties described in 
clauses (a), (b) and (c) hereof if such parties are City (including, for these purposes, its successors and 
assigns as holder of the Loan Documents), and any participant's or any of City's (or such successors, 
assigns, beneficiaries or participant's) affiliates or nominees. 

17. Inconsistencies.  In the event of any inconsistency between the terms and conditions 
hereof and the terms of the Management Agreement, the terms and conditions set forth herein shall govern. 

18. Severability.  In the event that any of the covenants, agreements, terms or provisions 
contained herein shall be invalid, illegal or unenforceable in any respect, the validity of the remaining 
covenants, agreements, terms and provisions contained herein shall be in no way affected, prejudiced or 
disturbed thereby. 

19. Further Assurances.  At any time, and from time to time, upon City's request, Owner and 
Manager shall make, execute and deliver, or cause to be made, executed and delivered, to City and, where 
appropriate, shall cause to be recorded or filed, and from time to time thereafter to be re-recorded and 
refiled, at such time and in such offices and places as shall be deemed desirable by City, such documents 
and/or instruments as City may consider necessary or desirable in order to effectuate, or to continue and 
preserve, the obligations of Owner and Manager under this Assignment.  Upon any failure by either Owner 
or Manager to do so, City may make, execute, record, file, re-record or refile any and all such documents 
and/or instruments for and in the name of either Owner or Manager, and Owner and Manager hereby 
irrevocably appoint (which appointment is coupled with an interest with full power of substitution) City the 
agent and attorney-in-fact of either Owner or Manager to do so; and Owner and Manager shall reimburse 
City, on demand, for all costs and expenses (including reasonable attorneys' fees and expenses) incurred 
by City in connection therewith. 

20. Choice of Law and Venue.  THIS ASSIGNMENT SHALL BE CONSTRUED IN 
ACCORDANCE WITH AND GOVERNED BY THE LAWS (BUT NOT THE RULES GOVERNING 
CONFLICTS OF LAWS) OF THE STATE OF TEXAS AND SHALL BE PERFORMABLE IN HARRIS 
COUNTY, TEXAS.   

21. WAIVER OF JURY TRIAL. THE PARTIES TO THIS ASSIGNMENT HEREBY, 
UNCONDITIONALLY AND VOLUNTARILY, WITH AND UPON THE ADVICE OF COUNSEL, WAIVE, 
RELINQUISH AND FOREVER FORGO THE RIGHT TO A TRIAL BY JURY IN ANY ACTION OR 
PROCEEDING BASED UPON, OR ARISING OUT OF, OR IN ANY WAY RELATING TO THIS 
ASSIGNMENT. 
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SIGNATURE PAGE 
COLLATERAL ASSIGNMENT  

OF PROPERTY MANAGEMENT CONTRACT 

 

IN WITNESS WHEREOF, each of the parties hereto has executed and delivered this Assignment 
or has caused the same to be executed and delivered by its duly authorized representative as of the date 
first above written. 
 
The parties agree that each party may sign and deliver this agreement electronically or by electronic means 
and that an electronic signature will be as good, binding, and effective as an original or manual signature. 

OWNER: 
 

CHCDC AFFORDABLE ELDERLY, LLC, a  
Texas limited liability company 

 
By: CH Affordable Manager, LLC, 

                        a Texas limited liability company,  
                       its managing member   
 
                  By: NHPF Houston, LLC, 
                       a Texas limited liability company, 
                             its manager       

 
 By: The NHP Foundation, 

                             a District of Columbia non-profit corporation, 
                             its sole member  

 
 
 

       By:  _______________________ 
 Name: 

   Title:  
 
 
      BORROWER: 
  

NHPF HOUSTON, LLC, a Texas  
limited liability company 

 
 

       
 By: The NHP Foundation, 
  a District of Columbia non-profit corporation,  
  it sole member 

 
 
 By:      

           Name:  
               Title:  
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 MANAGER: 
 

 ORION REAL ESTATE SERVICES TEXAS LLC, a 
Texas limited liability company 

 
 

 By:_____________________________ 
          Loyal Profitt 

        President – Property Management 
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ASSIGNMENT OF ARCHITECT'S 
CONTRACT, PLANS AND SPECIFICATIONS, AND CONSENT  

FOR VALUE RECEIVED, CHCDC AFFORDABLE ELDERLY, LLC, a Texas limited liability 
company ("Owner"), whose mailing addresses is: 1090 Vermont Avenue, NW, Suite 400, Washington, DC 
20005, as additional security for the obligations incurred by NHPF HOUSTON, LLC, a Texas limited liability 
company ("Borrower"), pursuant to that certain Loan Agreement (as heretofore amended, extended, 
modified or renewed, the "City Loan Agreement"), between the Borrower and THE CITY OF HOUSTON 
("City"), whose mailing address is c/o Department of Housing and Community Development, 2100 Travis 
St, 9th Floor, Houston, TX 77002, Attention: Director, which City Loan Agreement evidences the loan made 
by City to Borrower in the original principal amount of $10,250,000.00 ("City Loan"), the proceeds of which 
are to be utilized by Borrower to make a $10,250,000.00 loan (“Owner Loan”) to Owner for the construction 
of the project located at 3300 Elgin Street, Houston, Harris County, Texas 77004, Houston, Harris County, 
Texas ("Project") and which Owner Loan and all documents executed in connection therewith that 
evidence, govern, and/or secure the Owner Loan, including a Leasehold Deed of Trust, Security Agreement 
and Financing Statement (“Deed of Trust”) on the Project were collaterally assigned to the City pursuant 
to a certain Collateral Assignment of Note and Liens (“Collateral Assignment”) executed by Borrower,  
hereby transfers, assigns and conveys to City, and the successors and assigns of City, all of the right, title 
and interest of Owner in and to that certain architect contract by and between The NHP Foundation, a 
District of Columbia non-profit corporation and KELLY GROSSMAN ARCHITECTS, LLC, a Texas limited 
liability company ("Architect"), dated September 13, 2019, as assigned to the Owner pursuant to that 
certain Assignment and Amendment of Architect Agreement dated July 9th, 2021 (together, "Contract") 
and in and to those certain architectural drawings and plans and specifications ("Plans and 
Specifications") therefor, all inclusive, all of which were prepared by Architect, a true and correct copy of 
the Contract and Plans and Specifications having been deposited with and held by City.  Upon the 
satisfaction in full of the obligations of Borrower to City evidenced by the City Loan Agreement and the 
Restrictive Covenants and the other Loan Documents (as defined in the City Loan Agreement and referred 
to herein as the “City Loan Documents”), this Assignment of Architect's Contract, Plans and 
Specifications, and Consent ("Assignment") shall become null and void.   

Owner and Architect, by executing the Consent to this Assignment which follows this Assignment, 
agree that City does not assume any of Owner's obligations or duties concerning the Contract and Plans 
and Specifications, including, but not limited to, the obligation to pay for the preparation of the Contract and 
the Plans and Specifications, until and unless City shall exercise its rights, granted hereby, to the use of 
the Contract and the Plans and Specifications.  

To be effective during such time as a Default then exists, Owner hereby irrevocably constitutes and 
appoints City as its attorney-in-fact to demand, receive and enforce Owner's rights with respect to the 
Contract and Plans and Specifications, to give appropriate receipts, releases and satisfactions for and on 
behalf of Owner and to do any and all acts in the name of Owner or in the name of City with the same force 
and effect as Owner could do if this Assignment had not been made. 

City shall not exercise any rights hereunder unless a Default shall have occurred and is continuing, 
as such is defined in the City Loan Documents. 

Except in connection with the Senior Loan (as defined in the City Loan Agreement), Owner hereby 
represents and warrants to City that no previous assignment of its interest in the Contract and the Plans 
and Specifications has been made; and Owner agrees not to further assign, sell, pledge, transfer, mortgage 
or otherwise encumber its interest in the Contract and the Plans and Specifications so long as this 
Assignment is in effect. 

Capitalized terms utilized herein which are not defined herein shall have the meaning specified in 
the City Loan Agreement. 

[THE BALANCE OF THIS PAGE IS INTENTIONALLY LEFT BLANK] 
  



 

 3 
CDBG-DR17 Form (Indirect Loan)  Attachment L 

Signature Page 

Assignment of Architect’s Contracts, Plans and Specifications and Consent  

The parties agree that each party may sign and deliver this agreement electronically or by electronic means 
and that an electronic signature will be as good, binding, and effective as an original or manual signature. 

DATED to be effective as of ___________________, 2021. 

             OWNER: 
 

CHCDC AFFORDABLE ELDERLY, LLC, a  
Texas limited liability company 

 
By: CH Affordable Manager, LLC, 

                        a Texas limited liability company,  
                       its Managing Member   
 
                  By: NHPF Houston, LLC, 
                       a Texas limited liability company, 
                             its Manager       

 
 By: The NHP Foundation, 

                             a District of Columbia non-profit corporation, 
                             its Sole Member  

 
 

       By:  _______________________ 
 _______________________ 

   _______________________ 
 
 
 [ARCHITECT'S CONSENT FOLLOWS] 



 

 4 
CDBG-DR17 Form (Indirect Loan)  Attachment L 

CONSENT OF ARCHITECT 

The undersigned ("Architect") represents to City that (i) to the best of Architect's knowledge, the 
Plans and Specifications are the plans and specifications to be used in the actual construction of the Project; 
(ii) Architect, or all applicable principals or agents of Architect, are duly licensed to perform, conduct and 
engage in such activities and business as are contemplated under the Contract in the jurisdiction or 
jurisdictions where such activities, business or work is to be performed and in which the Project is, or will 
be, located or constructed; (iii) the Project has been designed, as evidenced by the Plans, in accordance 
with all applicable architectural barriers law including, without limitation, the Americans With Disabilities Act 
(42 U.S.C. §§ 12131-12165; 47 U.S.C. §§ 155, 201, 218 and 255), The Architectural Barriers Act of 1968 
(42. U.S.C. §§ 415-4157), Section 504 of the Rehabilitation Act of 1973 (29 U.S.C. § 794 et seq.) and Tex. 
Gov’t Code Ann. § 469.001 et seq., as amended, ordinances, rules and regulations, and that all permits, 
certificates or other licenses evidencing same have been obtained and will be delivered to City upon request 
therefore; and (iv) the Contract is in full force and effect and is valid, binding and enforceable against 
Architect in accordance with its terms and there is no default by Architect thereunder. 

Architect hereby expressly consents to the above and foregoing Assignment and agrees that, in 
the event that a Default (as defined in the City Loan Agreement)  by Borrower or Owner then exists, City is 
authorized to use the Contract and the Plans and Specifications for the purpose of the inspection or 
completion of the construction of the Project and for the maintenance and protection of the Project 
contemplated by the City Loan Agreement. 

To induce City to enter into the City Loan Agreement with Borrower, Architect hereby agrees that 
all of the liens which Architect may have or be entitled to either against such Contract and Plans and 
Specifications or against the Project contemplated by the City Loan Agreement (including the real property 
described in Exhibit A attached hereto and incorporated herein by reference) shall be and are hereby made 
subordinate and inferior to the Deed of Trust and other liens and security interests securing the performance 
of the Owner Loan. 

Architect acknowledges that City is relying and is entitled to rely on Architect's professional skill 
and competence in the provision of construction management services under the Contract.   

The parties agree that each party may sign and deliver this Consent electronically or by electronic 
means and that an electronic signature will be as good, binding, and effective as an original or manual 
signature. 

DATED to be effective as of  __________, 2021. 

ARCHITECT: 
 
KELLY GROSSMAN ARCHITECTS, LLC, a 
Texas limited liability company 
 
By:__________________________ 
    John M. Kelly 
    President 

Exhibit List 

Exhibit A - Legal Description 
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EXHIBIT A 
LEGAL DESCRIPTION 

 
Tract 1: 
 
Reserve "B" in Block 1 of Citadel on Elgin, a subdivision in Harris County, Texas, according to 
the map or plat thereof recorded in Film Code No. 695094 of the Map Records of Harris County, 
Texas. 
 
Tract 2: 
 
Easement rights as set forth in Easement Agreement executed as of July 9, 2021, by Change 
Happens Community Development Corporation, a Texas non-profit corporation, and CHCDC 
Affordable Elederly, LLC, a Texas limited liability company, recorded under Clerk's File No. 
__________ of the Real Property Records of Harris County, Texas. 
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ASSIGNMENT OF CONSTRUCTION 
CONTRACT, PLANS AND SPECIFICATIONS, AND CONSENT 

FOR VALUE RECEIVED, CHCDC AFFORDABLE ELDERLY, LLC, a Texas limited liability 
company ("Owner"), whose mailing addresses is: 1090 Vermont Avenue, NW, Suite 400, Washington, DC 
20005, as additional security for the obligations incurred by NHPF HOUSTON, LLC, a Texas limited liability 
company ("Borrower"), pursuant to that certain Loan Agreement (as heretofore amended, extended, 
modified or renewed, the "City Loan Agreement"), between the Borrower and THE CITY OF HOUSTON 
("City"), whose mailing address is c/o Department of Housing and Community Development, 2100 Travis 
St, 9th Floor, Houston, TX 77002, Attention: Director, which City Loan Agreement evidences the loan made 
by City to Borrower in the original principal amount of $10,250,000.00 ("City Loan"), the proceeds of which 
are to be utilized by Borrower to make a $10,250,000.00 loan (“Owner Loan”) to Owner for the construction 
of the project located at 3331 Elgin Street, Houston, Harris County, Texas 77004, Houston, Harris County, 
Texas ("Project") and which Owner Loan and all documents executed in connection therewith that 
evidence, govern, and/or secure the Owner Loan including a Leasehold Deed of Trust, Security Agreement 
and Financing Statement (“Deed of Trust”) on the Project were collaterally assigned to the City pursuant 
to a certain Collateral Assignment of Note and Liens (“Collateral Assignment”) executed by Borrower,  
hereby transfers, assigns and conveys to City, and the successors and assigns of City, all of the right, title 
and interest of Owner in and to that certain construction contract by and between Owner and NHPF-CH 
Contractor, LLC, a Texas limited liability company ("Contractor"), dated July 9, 2021, and that certain 
Primary Subcontract between Contractor and Camden Builders, Inc.(“Primary Subcontractor”) 
(collectively, the “Contract”) true and correct copies of the Contract having been deposited with and held 
by City.  Upon the payment and satisfaction in full of the obligations of Borrower to City evidenced by the 
City Loan Agreement and the other Loan Documents (as defined in the City Loan Agreement and referred 
to herein as the “City Loan Documents”) and upon delivery of written confirmation by City of such payment 
and satisfaction, this Assignment of Construction Contract, and Consent ("Assignment") shall become null 
and void.   

Owner, Contractor, and [Primary Subcontractor,] by executing the Consent to this Assignment 
which follows this Assignment, agree that City does not assume any of Owner's obligations or duties 
concerning the Contract, including, but not limited to, the obligation to pay for the preparation of the 
Contract, until and unless City shall exercise its rights, granted hereby, to the use of the Contract.  

To be effective during such time as a Default (as defined in the City Loan Agreement) then exists, 
Owner hereby irrevocably constitutes and appoints City as its attorney-in-fact to demand, receive and 
enforce Owner's rights with respect to the Contract to give appropriate receipts, releases and satisfactions 
for and on behalf of Owner and to do any and all acts in the name of Owner or in the name of City with the 
same force and effect as Owner could do if this Assignment had not been made. 

[To be effective during such time as a Default (as defined in the City Loan Agreement) then exists, 
Contractor hereby irrevocably constitutes and appoints City as its attorney-in-fact to demand, receive and 
enforce Contractor’s rights with respect to the Primary Subcontract to give appropriate receipts, releases 
and satisfactions for and on behalf of Contractor, and to do any and all acts in the name of Contractor or in 
the name of City with the same force and effect as Contractor could do if this Assignment had not been 
made.] 

City shall not exercise any rights hereunder unless a Default shall have occurred and is continuing, 
as such is defined in the City Loan Documents. 

Except in connection with the Senior Loan (as defined in the City Loan Agreement), Owner hereby 
represents and warrants to City that no previous assignment of its interest in the Contract has been made; 
and Owner agrees not to further assign, sell, pledge, transfer, mortgage or otherwise encumber its interest 
in the Contract so long as this Assignment is in effect. 
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Capitalized terms utilized herein which are not defined herein shall have the meaning specified in 
the City Loan Agreement. 

[THE BALANCE OF THIS PAGE IS INTENTIONALLY LEFT BLANK] 
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Signature Page 

Assignment of Construction Contract and Consent 

The parties agree that each party may sign and deliver this agreement electronically or by electronic 
means and that an electronic signature will be as good, binding, and effective as an original or manual 
signature.  Executed to be effective as of the date first set forth above. 

DATED to be effective as of _____________, 2021. 

      OWNER: 
 

 CHCDC AFFORDABLE ELDERLY, LLC, a  
Texas limited liability company 

 
By: CH Affordable Manager, LLC, 

                                a Texas limited liability company,  
                                    its Managing Member   
 
                          By: NHPF Houston, LLC, 
                                    a Texas limited liability company, 
                                         its Manager       

 
             By: The NHP Foundation, 

                                         a District of Columbia non-profit corporation, 
                                         its Sole Member  

 
 
 

                    By:  _______________________ 
              _______________________ 

    _______________________ 
 

   
        

  
  

 [CONTRACTOR'S CONSENT FOLLOWS] 
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CONSENT OF CONTRACTOR 

The undersigned ("Contractor") represents to THE CITY OF HOUSTON ("City") that the Contract 
(as defined in that certain Assignment of Construction Contract and Consent (“Assignment") which 
immediately precedes this Consent of Contractor (this "Consent") is the contract to be used in the actual 
construction and completion of the work for the Project; and Contractor hereby expressly consents to the 
above and foregoing Assignment and agrees that, in the event of any Default (as defined in the City Loan 
Agreement) by Borrower or Owner then exists, City is authorized to use the Contract for the purpose of 
completing construction work for the Project contemplated by the City Loan Agreement. 

Contractor acknowledges that City is relying and is entitled to rely on Contractor's professional skill 
and competence in the provision of construction services under the Contract.  To induce City to enter into 
the City Loan Agreement and the other City Loan Documents with Borrower, Contractor hereby agrees that 
all of the liens which Contractor may have or be entitled to either against such Contract or against the 
Project contemplated by the City Loan Documents (including the real property described in Exhibit A 
attached hereto and incorporated herein by reference) shall be and are hereby made subordinate and 
inferior to the Deed of Trust and liens and security interests of the  liens and security interests securing the 
payment of the loan or loans to be made pursuant to the Loan Documents. 

The parties agree that each party may sign and deliver this Consent electronically or by electronic 
means and that an electronic signature will be as good, binding and effective as an original or manual 
signature. 

DATED to be effective as of  _________, 2021. 

CONTRACTOR: 
  
 
NHPF-CH CONTRACTOR, LLC, 
a Texas limited liability company 
 
 
By: NHPF Affordable Housing, Inc., 
 a District of Columbia nonprofit 

corporation, its managing member  
 

 
 

By:___________________________ 
      Name:_______________________ 

     Title:_________________________  
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CONSENT OF PRIMARY SUBCONTRACTOR 

The undersigned ("Primary Subcontractor") represents to THE CITY OF HOUSTON ("City") that 
the Contract (as defined in that certain Assignment of Construction Contract and Consent (“Assignment") 
which precedes this Consent of Primary Subcontractor (this "Consent") is the contract to be used in the 
actual construction and completion of the work for the Project; and Primary Subcontractor hereby expressly 
consents to the above and foregoing Assignment and agrees that, in the event of any Default (as defined 
in the City Loan Agreement) by Borrower or Owner then exists, City is authorized to use the Contract for 
the purpose of completing construction work for the Project contemplated by the City Loan Agreement. 

Primary Subcontractor acknowledges that City is relying and is entitled to rely on Primary 
Subcontractor's professional skill and competence in the provision of construction services under the 
Contract.  To induce City to enter into the City Loan Agreement and the other City Loan Documents with 
Borrower, Primary Subcontractor hereby agrees that all of the liens which Primary Subcontractor may have 
or be entitled to either against such Contract or against the Project contemplated by the City Loan 
Documents (including the real property described in Exhibit A attached hereto and incorporated herein by 
reference) shall be and are hereby made subordinate and inferior to the Deed of Trust and liens and security 
interests of the  liens and security interests securing the payment of the loan or loans to be made pursuant 
to the Loan Documents. 

The parties agree that each party may sign and deliver this Consent electronically or by electronic 
means and that an electronic signature will be as good, binding and effective as an original or manual 
signature. 

DATED to be effective as of  ______________, 2021. 

PRIMARY SUBCONTRACTOR: 
CAMDEN BUILDERS, INC. 
 
 
 
By:______________________________ 
Steve Hefner  
Senior Vice-President Construction 
 
 

 

Exhibit List 

Exhibit A - Legal Description 
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EXHIBIT A 
LEGAL DESCRIPTION 

Reserve “B” in Block 1 of Citadel on Elgin, a subdivsion in Harris County, Texas, according to the map or 
plat thereof recorded in Film Code No. 695094 of the Map Records of Harris County, Texas. 
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ENVIRONMENTAL INDEMNITY AGREEMENT 

This ENVIRONMENTAL INDEMNITY AGREEMENT ("Environmental Indemnity Agreement") is 
executed effective as of  July 9, 2021, by NHPF HOUSTON, LLC, a Texas limited liability company 
(“Borrower”) and CHCDC AFFORDABLE ELDERLY, LLC, a Texas limited liability company ("Owner" 
and collectively, jointly and severally, with Borrower, "Indemnitor") for the benefit of THE CITY OF 
HOUSTON ("Lender").  

W I T N E S S E T H: 

WHEREAS, Lender is making a loan ("Loan") to Borrower in the original principal amount of TEN 
MILLION, TWO HUNDRED FIFTY THOUSAND AND NO/100 DOLLARS ($10,250,000.00) and further 
evidenced by that certain Loan Agreement entered into by and between Lender, Borrower and Owner 
("Loan Agreement"), secured, inter alia, by a Collateral Assignment of Note and Liens (“Collateral 
Assignment”) covering that certain Note ("Collateral Note") executed by Owner and payable to the order 
of Borrower in the original principal amount of TEN MILLION, TWO HUNDRED FIFTY THOUSAND AND 
NO/100 DOLLARS ($10,250,000.00) secured by that certain Leasehold Deed of Trust, Security Agreement 
and Financing Statement ("Deed of Trust") which Owner has executed and delivered to Tom McCasland, 
as Trustee ("Trustee"), for the benefit of Borrower and collaterally assigned to Lender, covering certain real 
property ("Land") described in Exhibit "A" attached hereto, together with the improvements, buildings, 
facilities located thereon and certain personal property described in the Deed of Trust (the Land, together 
with said improvements, buildings, facilities and personal property referred to herein as the "Property") The 
Loan Agreement, the Collateral Assignment, the Collateral Note, the Deed of Trust, this Environmental 
Indemnity Agreement and all other documents or instruments evidencing, securing or governing the Loan 
shall be collectively referred to as the "Loan Documents"; and 

WHEREAS, as a material inducement in order for Lender to make the Loan to Indemnitor, 
Indemnitor has agreed to execute and deliver this Environmental Indemnity Agreement to and for the benefit 
of Lender. 

NOW, THEREFORE, for and in consideration of the making of the Loan by Lender to Indemnitor, 
and for other good and valuable consideration, the receipt and sufficiency of which are hereby 
acknowledged and confessed, Indemnitor hereby agrees as follows: 

A G R E E M E N T: 

Article I. DEFINITIONS 

 The following terms shall have the defined meanings ascribed to such terms, as set forth below: 

"Environmental Laws" shall mean any federal, state, or local law, statute, ordinance, or 
regulation, whether now or hereafter in effect, pertaining to health, industrial hygiene, or the 
environmental conditions on, under, or about the Mortgaged Property, including without limitation, 
the following, as now or hereafter amended:  Comprehensive Environmental Response, 
Compensation, and Liability Act of 1980 ("CERCLA"), 42 U.S.C. § 9601 et seq., as amended by 
the Superfund Amendments and Reauthorization Act of 1986 (“SARA”), Pub. L. 99-499, 100 Stat. 
1613; Resource, Conservation and Recovery Act ("RCRA"), 42 U.S.C. § 6901 et seq. as amended 
by the Superfund Amendments and Reauthorization Act of 1986 ("SARA"), Pub. L. 99-499, 100 
Stat. 1613; the Toxic Substances Control Act, 15 U.S.C. § 2601 et seq.; Emergency Planning and 
Community Right to Know Act of 1986, 42 U.S.C. § 1101 et seq.; Clean Water Act ("CWA"), 33 
U.S.C. § 1251 et seq.; Clean Air Act ("CAA"), 42 U.S.C. § 7401 et seq.; Federal Water Pollution 
Control Act ("FWPCA"), 33 U.S.C. § 1251 et seq.; any related federal laws and authorities as 
required by the Housing and Community Development Act of 1974, as listed in 24 CFR § 58 et 
seq.; and any corresponding state laws or ordinances including but not limited to the Texas Water 
Code ("TWC") § 26.001 et seq.; Texas Health & Safety Code ("THSC") § 361.001 et seq.; Texas 
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Solid Waste Disposal Act, Tex. Rev. Civ. Stat. Ann. art. 4477-7; and regulations, rules, guidelines, 
or standards promulgated pursuant to such laws, statutes and regulations, as such statutes, 
regulations, rules, guidelines, and standards are amended from time to time. 

“Environmental Report” means the Phase I environmental report delivered to Lender in 
connection with the Loan. 

"Hazardous Substances" shall mean any substance, product, waste, or other material 
which is or becomes listed, regulated, or addressed as being a toxic, hazardous, polluting, or 
similarly harmful substance under any Environmental Law, including without limitation:  (i) any 
substance included within the definition of "hazardous waste" pursuant to Section 1004 of RCRA; 
(ii) any substance included within the definition of "hazardous substance" pursuant to Section 101 
of CERCLA; (iii) any substance included within (a) the definition of "regulated substance" pursuant 
to Section 26.342(9) of TWC; or (b) the definition of "hazardous substance" pursuant to Section 
361.003(13) of THSC; (iv) asbestos; (v) polychlorinated biphenyls; (vi) petroleum products; 
(vii) underground storage tanks, whether empty, filled or partially filled with any substance; (viii) any 
radioactive materials, urea formaldehyde foam insulation or radon; (ix) any substance included 
within the definition of "waste" pursuant to Section 30.003(b) of TWC or "pollutant" pursuant to 
Section 26.001(13) of TWC; and (x) any other chemical, material or substance, the exposure to 
which is prohibited, limited or regulated by any Governmental Authority on the basis that such 
chemical, material or substance is toxic, hazardous or harmful to human health or the environment. 

"Hazardous Substances Contamination" shall mean the contamination (whether 
presently existing or hereafter occurring) of the improvements, facilities, soil, groundwater, air or 
other elements on or of the Property by Hazardous Substances, or the contamination of the 
buildings, facilities, soil, groundwater, air or other elements on or of any other property as a result 
of Hazardous Substances at any time (whether before or after the date of the Note) emanating from 
the Property. 

Article II. REPRESENTATIONS AND WARRANTIES 

Except as set forth in the Environmental Report, Indemnitor unconditionally represents and 
warrants to Lender as follows: 

(a) The Property does not contain any Hazardous Substances, and the Property is not subject 
to any Hazardous Substances Contamination. 

(b) The Property and the operations conducted thereon do not violate any applicable law, 
statute, ordinance, rule, regulation, order, or determination of any governmental authority or any 
Environmental Laws. 

(c) All notices, permits, licenses, or similar authorizations, if any, required to be obtained or 
filed in connection with the ownership, operation, or use of the Property, including, without limitation, the 
past or present generation, treatment, storage, disposal, or release of any Hazardous Substances into the 
environment, have been duly obtained or filed. 

(d) Neither Indemnitor nor, to the best knowledge of Indemnitor, any other person, including, 
but not limited, to any predecessor owner, tenant, licensee, occupant, user, or operator of all or any portion 
of the Property, has ever undertaken, caused, permitted, authorized, or suffered the presence, use, 
manufacture, handling, generation, transportation, storage, treatment, discharge, release, burial, or 
disposal on, under, from or about the Property of any Hazardous Substances or the transportation to or 
from the Property of any Hazardous Substances. 

(e) To Indemnitor's knowledge, no property adjoining the Property is or has ever been used 
for the disposal, storage, treatment, processing, manufacturing or other handling of Hazardous Substances, 
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nor, to Indemnitor's knowledge, is any other property adjoining the Property affected by Hazardous 
Substances Contamination. 

(f) Neither Indemnitor nor, to the best knowledge of Indemnitor, any other person, including, 
but not limited, to any predecessor owner, tenant, licensee, occupant, user, or operator of all or any portion 
of the Property, has ever undertaken, caused, permitted, authorized, or suffered the presence, use, 
manufacture, handling, generation, transportation, storage, treatment, discharge, release, burial, or 
disposal of any Hazardous Substances on, under, from or about any other real property, all or any portion 
of which is legally or beneficially owned (or any interest or estate therein which is owned) by Indemnitor in 
any jurisdiction now or hereafter having in effect a so-called "superlien" law or ordinance or any part thereof, 
the effect of which law or ordinance would be to create a lien on the Property to secure any obligation in 
connection with the "superlien" law of such other jurisdiction. 

(g) To Indemnitor's knowledge, no inquiry, investigation, administrative order, consent order 
and agreement, litigation or settlement is proposed, threatened, anticipated or in existence with respect to 
any allegations that there has been, there is currently, or there is a threat of a presence, release, threat of 
release, placement of any Hazardous Substances on, under, from or about the Property, or the 
manufacture, handling, generation, transportation, storage, treatment, discharge, burial, or disposal of any 
Hazardous Substances on, under, from or about the Property, or the transportation of any Hazardous 
Substances to or from the Property.  Indemnitor has not received any notice, and has no actual or 
constructive knowledge, that any governmental authority has determined, or threatens to determine, or is 
investigating any allegations that there has been, there is currently, or there is a threat of a presence, 
release, threat of release, placement of any Hazardous Substances on, under, from or about the Property, 
or the manufacture, handling, generation, transportation, storage, treatment, discharge, burial, or disposal 
of any Hazardous Substances on, under, from or about the Property, or the transportation of any Hazardous 
Substances to or from the Property. 

(h) Indemnitor has taken all steps reasonably necessary to determine that no Hazardous 
Substances have been generated, treated, placed, held, located, or otherwise released on, under, from, or 
about the Property. 

Article III. COVENANTS 

Indemnitor unconditionally covenants that and agrees with Lender as follows: 

(a) Indemnitor will not use, generate, manufacture, produce, store, release, discharge, treat, 
or dispose of on, under, from or about the Property or transport to or from the Property any Hazardous 
Substances or allow any other person or entity to do so. Notwithstanding the foregoing or anything to the 
contrary set forth in this Environmental Indemnity Agreement, reasonable quantities of Hazardous 
Substances as are customarily used in the construction, habitation, maintenance and/or operation of an 
apartment project, properly used and/or stored, shall be permitted (collectively, the “Permitted 
Substances”). 

(b) Indemnitor will keep and maintain the Property in compliance with, and shall not cause or 
permit the Property to be in violation of, any Environmental Law. 

(c) Indemnitor will establish and maintain, at Indemnitor's sole expense, a system to assure 
and monitor continued compliance with Environmental Laws and the exclusion of Hazardous Substances 
from the Property, by any and all owners or operators, including tenants, of the Property, which system 
shall include annual reviews of such compliance by employees or agents of Indemnitor who are familiar 
with the requirements of the Environmental Laws and, at the request of Lender no more than once each 
year, a detailed review of such compliance of the environmental condition of the Property (the 
"Environmental Report") in scope satisfactory to Lender by an environmental consulting firm approved in 
advance by Lender; provided, however, that if any Environmental Report indicates any violation of any 
Environmental Laws or a need for remedial work ("Remedial Work"), such system shall include at the 
request of Lender a detailed review of the status of such violation (a "Supplemental Report") by such 
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environmental consultant.  Indemnitor shall furnish an Environmental Report or such Supplemental Report 
to the Lender within sixty (60) days after Lender so requests, together with such additional information as 
Lender may reasonably request. 

(d) Indemnitor will give prompt written notices to Lender of:  (i) any proceeding or inquiry by 
any governmental or nongovernmental entity or person with respect to the presence of any Hazardous 
Substances on, under, from or about the Property, the migration thereof from or to other property, the 
disposal, storage, or treatment of any Hazardous Substances generated or used on, under or about the 
Property, (ii) all claims made or threatened by any third party against Indemnitor or the Property or any 
other owner or operator, including a tenant, of the Property relating to any loss or injury resulting from any 
Hazardous Substances, and (iii) Indemnitor's discovery of any occurrence or condition on any real property 
adjoining or in the vicinity of the Property that could cause the Property or any part thereof to be subject to 
any investigation or cleanup of the Property pursuant to any Environmental Laws. 

(e) Indemnitor will permit Lender to join and participate in, as a party if it so elects, any legal 
proceedings or actions initiated with respect to the Property in connection with any Environmental Laws or 
Hazardous Substances, and Indemnitor shall pay all attorneys' fees incurred by Lender in connection 
therewith. 

(f) In the event that any Remedial Work is reasonably necessary or desirable, Indemnitor shall 
commence and thereafter diligently prosecute to completion all such Remedial Work within thirty (30) days 
after written demand by Lender for performance thereof (or such shorter period of time as may be required 
under any Environmental Laws).  All Remedial Work shall be performed by contractors approved in advance 
by Lender, and under the supervision of a consulting engineer approved by Lender.  All costs and expenses 
of such Remedial Work shall be paid by Indemnitor including, without limitation, Lender's reasonable 
attorneys' fees and costs incurred in connection with monitoring or review of such Remedial Work.  In the 
event Indemnitor shall fail to timely commence, or cause to be commenced, or fail to diligently prosecute 
to completion, such Remedial Work, Lender may, but shall not be required to, cause such Remedial Work 
to be performed, and all costs and expenses thereof, or incurred in connection therewith, shall become part 
of the indebtedness secured by the Deed of Trust (“Indebtedness”). 

Article IV.  DEFAULT 

The term "Default", as used herein, shall mean the occurrence at any time and from time to time, 
of any one or more of the following: 

(a) If either Indemnitor or Lender acquires knowledge or receives notice that Hazardous 
Substances or Hazardous Substances Contamination exists in, on, about or under any of the Property, 
other than the Permitted Substances, and Indemnitor fails, within thirty (30) days after acquisition of such 
knowledge or of such notice, to commence and thereafter diligently prosecute to completion any necessary 
remedial actions in compliance with Environmental Laws; provided such time period for completion of any 
necessary remedial actions may be extended if warranted with the prior written consent of Lender, which 
consent shall not be unreasonably withheld. 

(b) If any representation or warranty contained herein shall be false or misleading, or 
erroneous in any material respect; provided however, Indemnitor shall have the notice and cure periods 
provided for under the Loan Agreement to take such action as is necessary to cause the matter or thing 
represented to become true and not misleading. 

Article V. REMEDIES 

If a Default shall be then existing, Lender may, at Lender's sole election and by or through Trustee 
or otherwise, exercise any or all of the following: 
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(a) Declare all unpaid amounts under the Note and any other unpaid portion of the 
Indebtedness immediately due and payable, without further notice, presentment, protest, demand or action 
of any nature whatsoever (each of which is hereby expressly waived by Indemnitor), whereupon the same 
shall become immediately due and payable. 

(b) Exercise any and all other rights, remedies and recourses granted under the Loan 
Documents or as may be now or hereafter existing in equity or at law, by virtue of statute or otherwise, 
including actions for damages and specific performance. 

Article VI. SITE ASSESSMENTS 

If Lender shall ever have reason to believe that there are Hazardous Substances or Hazardous 
Substances Contamination affecting any of the Property, other than the Permitted Substances, Lender (by 
its officers, employees and agents) at any time and from time to time, either prior to or after the occurrence 
of an Event of Default, may contract for the services of persons (the "Site Reviewers") to perform 
environmental site assessments ("Site Assessments") on the Property for the purpose of determining 
whether there exists on the Property any environmental condition which could result in any liability, cost or 
expense to the owner, occupier or operator of such Property arising under any state, federal or local law, 
rule or regulation relating to Hazardous Substances.  The Site Assessments may be performed at any time 
or times, upon reasonable notice, and under reasonable conditions established by Indemnitor which do not 
impede the performance of the Site Assessments.  Upon at least one (1) business day's prior written notice 
delivered to Indemnitor, and during normal business hours, the Site Reviewers are hereby authorized to 
enter upon the Property for such purposes.  The Site Reviewers are further authorized to perform both 
above and below the ground testing for environmental damage or the presence of any Hazardous 
Substances on the Property and such other tests on the Property as may be necessary to conduct the Site 
Assessments in the reasonable opinion of the Site Reviewers.  Indemnitor will supply to the Site Reviewers 
such historical and operational information regarding the Property as may be reasonably requested by the 
Site Reviewers to facilitate the Site Assessments and will make available for meetings with the Site 
Reviewers appropriate personnel having knowledge of such matters.  On request, Lender shall make the 
results of such Site Assessments fully available to Indemnitor, which (prior to a Default) may at its election 
participate under reasonable procedures in the direction of such Site Assessments and the description of 
tasks of the Site Reviewers.  The cost of performing such Site Assessments shall be paid by Indemnitor 
upon demand of Lender and any such obligations shall be Indebtedness secured by the Deed of Trust. 

Article VII. INDEMNIFICATION 

REGARDLESS OF WHETHER ANY SITE ASSESSMENTS ARE CONDUCTED HEREUNDER, 
INDEMNITOR SHALL JOINTLY AND SEVERALLY PROTECT, INDEMNIFY, AND HOLD HARMLESS 
TRUSTEE AND LENDER, THEIR RESPECTIVE PARENTS, SUBSIDIARIES, DIRECTORS, OFFICERS, 
EMPLOYEES, REPRESENTATIVES, AGENTS, SUCCESSORS, AND ASSIGNS FROM AND AGAINST 
ANY AND ALL LOSS, DAMAGE, COSTS, EXPENSE, ACTION, CAUSES OF ACTION, OR LIABILITY 
(INCLUDING REASONABLE ATTORNEYS' FEES AND COSTS) DIRECTLY OR INDIRECTLY ARISING 
FROM OR ATTRIBUTABLE TO THE USE, GENERATION, MANUFACTURE, PRODUCTION, 
STORAGE, RELEASE, THREATENED RELEASE, DISCHARGE, DISPOSAL, OR PRESENCE OF ANY 
HAZARDOUS SUBSTANCES ON, UNDER, ABOUT OR FROM THE PROPERTY OTHER THAN 
PERMITTED SUBSTANCES, WHETHER KNOWN OR UNKNOWN AT THE TIME OF THE EXECUTION 
HEREOF AND REGARDLESS OF WHETHER OR NOT CAUSED BY, OR WITHIN THE CONTROL OF 
INDEMNITOR, INCLUDING WITHOUT LIMITATION (I) DAMAGES FOR PERSONAL INJURY, OR 
INJURY TO PROPERTY OR NATURAL RESOURCES OCCURRING UPON OR OFF THE PROPERTY, 
FORESEEABLE OR UNFORESEEABLE, INCLUDING, WITHOUT LIMITATION, THE COST OF 
DEMOLITION AND REBUILDING OF ANY IMPROVEMENTS ON THE REAL PROPERTY, INTEREST 
AND PENALTIES; (II) THE COSTS OF ANY REQUIRED OR NECESSARY ENVIRONMENTAL 
INVESTIGATION OR MONITORING, ANY REPAIR, CLEANUP, OR DETOXIFICATION OF THE 
PROPERTY, AND THE PREPARATION AND IMPLEMENTATION OF ANY CLOSURE, REMEDIAL, OR 
OTHER REQUIRED PLANS INCLUDING FEES INCURRED FOR ATTORNEYS, CONSULTANTS, 
CONTRACTORS, EXPERTS AND LABORATORIES; AND (III) LIABILITY TO ANY THIRD PERSON OR 
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ANY GOVERNMENTAL AUTHORITY TO INDEMNIFY SUCH PERSON OR GOVERNMENTAL 
AUTHORITY FOR COST EXPENDED IN CONNECTION WITH THE ITEMS REFERENCED IN 
SUBPARAGRAPH (II) IMMEDIATELY ABOVE.  THIS COVENANT AND THE INDEMNITY CONTAINED 
HEREIN SHALL SURVIVE THE RELEASE OF THE LIEN OF THE DEED OF TRUST, OR THE 
EXTINGUISHMENT OF THE LIEN OF THE DEED OF TRUST BY FORECLOSURE OR ACTION IN LIEU 
THEREOF AND SHALL CONTINUE IN EFFECT SO LONG AS A VALID CLAIM MAY BE LAWFULLY 
ASSERTED AGAINST LENDER. 

Article VIII. LENDER'S RIGHT TO REMOVE HAZARDOUS MATERIALS 

Lender shall have the right but not the obligation, without in any way limiting Lender's other rights 
and remedies under the Loan Documents, to enter onto the Property or to take such other actions as it 
deems necessary or advisable to clean up, remove, resolve or minimize the impact of, or otherwise deal 
with, any Hazardous Substances or Hazardous Substances Contamination on the Property following 
receipt of any notice from any person or entity asserting the existence of any Hazardous Substances or 
Hazardous Substances Contamination pertaining to the Property or any part thereof which, if true, could 
result in an order, notice, suit, imposition of a lien on the Property or other action and/or which, in Lender's 
reasonable opinion, could jeopardize Lender's security under the Loan Documents; provided, however, 
Lender shall have no right to proceed with any of the rights granted to it in this paragraph until Lender has 
provided Indemnitor with written notice of Lender's intent to take any of the actions described in this 
paragraph and Indemnitor fails to commence within thirty (30) days following Indemnitor's receipt of such 
notice and diligently proceeds thereafter to complete all action necessary to clean-up, remove or resolve 
any of the foregoing.  All reasonable costs and expenses paid or incurred by Lender in the exercise of any 
such rights shall be included in the indebtedness secured by the Loan Documents and shall be payable by 
Indemnitor upon demand. 

Article IX. MISCELLANEOUS 

This Environmental Indemnity Agreement are joint, several and unconditional and shall not be 
subject to any exculpation, non-recourse or other limitation of liability provisions in the Loan Documents, 
and Indemnitor acknowledges that its obligations under this Environmental Indemnity Agreement are not 
limited by such exculpation, non-recourse or similar limitation of liability provisions in the Loan Documents 
(if any). 

Those costs, damages, liabilities, losses, claims, expenses (including attorneys' fees and 
disbursements) for which Lender is indemnified hereunder shall be reimbursable to Lender after being paid 
by Lender, and Indemnitor shall pay such costs, expenses, damages, liabilities, losses, claims, expenses 
(including attorneys' fees and disbursements) to Lender within thirty (30) days after notice from Lender 
itemizing the amounts paid to the date of such notice.  In addition to any remedy available for failure to 
periodically pay such amounts, such amounts shall thereafter bear interest at the Default Rate (as defined 
in the Note) of interest specified in the Loan Documents.  Payment by Lender shall not be a condition 
precedent to the obligations of Indemnitor under this Environmental Indemnity Agreement. 

Any notice, communication, request or other documents or demand permitted or required 
hereunder shall be in writing and given in accordance with the provisions of the Loan Documents. 

THIS ENVIRONMENTAL INDEMNITY AGREEMENT SHALL BE GOVERNED BY THE LAWS OF 
THE STATE OF TEXAS APPLICABLE TO CONTRACTS MADE AND TO BE PERFORMED IN TEXAS 
PROVIDED, HOWEVER, THAT EITHER FEDERAL LAW OR, TO THE EXTENT FEDERAL LAW DOES 
NOT APPLY, THE LAW OF THE SITUS OF THE PROPERTY SHALL BE APPLIED TO DETERMINE THE 
COMPLIANCE OF THE PROPERTY WITH ENVIRONMENTAL LAWS.  PROVIDED FURTHER, THAT 
THE LAWS OF THE STATE IN WHICH THE PROPERTY IS LOCATED SHALL APPLY TO THE 
CREATION, PERFECTION, AND PRIORITY OF LIENS AND SECURITY INTERESTS AND TO ANY 
FORECLOSURE, TRUSTEE'S SALE, APPOINTMENT OF RECEIVER OR OTHER REMEDY WITH 
RESPECT TO THE PROPERTY.  ANY PROCEDURES PROVIDED HEREIN FOR SUCH REMEDIES 
SHALL BE MODIFIED BY AND REPLACED WITH, WHERE INCONSISTENT WITH OR REQUIRED BY, 
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ANY PROCEDURES OR REQUIREMENTS OF THE LAWS OF THE STATE IN WHICH THE PROPERTY 
IS LOCATED. 

ANY LEGAL ACTION TO INTERPRET OR ENFORCE ANY TERM OR CONDITION OF THIS 
ENVIRONMENTAL INDEMNITY AGREEMENT SHALL BE BROUGHT AND MAINTAINED ONLY IN THE 
TEXAS STATE COURTS SITUATED IN THE CITY OF HOUSTON AND COUNTY OF HARRIS, TEXAS.  
BY EXECUTING THIS ENVIRONMENTAL INDEMNITY AGREEMENT, INDEMNITOR EXPRESSLY 
(A) CONSENTS AND SUBMITS TO THE PERSONAL JURISDICTION OF SUCH TEXAS AND FEDERAL 
COURTS, (B) WAIVES, TO THE FULLEST EXTENT PERMITTED BY LAW, ANY CLAIM OR DEFENSE 
THAT HARRIS COUNTY, TEXAS IS NOT A PROPER OR CONVENIENT VENUE OR FORUM, AND 
(C) CONSENTS TO THE SERVICE OF PROCESS IN ANY MANNER AUTHORIZED BY TEXAS LAW.  
ANY FINAL JUDGMENT ENTERED IN AN ACTION BROUGHT HEREUNDER SHALL BE CONCLUSIVE 
AND BINDING UPON THE PARTIES HERETO. 

Indemnitor waives any acceptance of this Environmental Indemnity Agreement by Lender. 

The failure of any party to enforce any right or remedy hereunder, or to promptly enforce any such 
right or remedy, shall not constitute a waiver thereof nor give rise to any estoppel against such party, nor 
excuse any of the parties from their obligations hereunder.  Any waiver of such right or remedy must be in 
writing and signed by the party to be bound.  This Environmental Indemnity Agreement is subject to 
enforcement at law and/or equity, including actions for damages and/or specific performance. 

Time is of the essence in the performance of the terms, conditions and covenants herein contained. 

This Environmental Indemnity Agreement shall be deemed to be continuing in nature and shall 
remain in full force and effect and shall survive any exercise of any remedy by Lender under the Loan 
Documents, including foreclosure of the liens of the Loan Documents (or deed in lieu thereof), even if, as 
part of such foreclosure or deed in lieu of foreclosure, the Loan amount is satisfied in full. 

All terms not defined in this Environmental Indemnity Agreement shall have the same meanings as 
given them in the Loan Documents. 

[SIGNATURE PAGE FOLLOWS] 
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Signature Page 

Environmental Indemnity Agreement 

The parties agree that each party may sign and deliver this agreement electronically or by electronic means 
and that an electronic signature will be as good, binding, and effective as an original or manual signature. 
 
EXECUTED to be effective as of the date first set forth above. 
 

INDEMNITOR: 
 

 CHCDC AFFORDABLE ELDERLY, LLC, a  
Texas limited liability company 
 
By: CH Affordable Manager, LLC, 

                               a Texas limited liability company,  
                                  its Managing Member   
 
                         By: NHPF Houston, LLC, 
                                  a Texas limited liability company, 
                                       its Manager       

  
            By: The NHP Foundation, 

a District of Columbia non-profit      
corporation, its Sole Member  

 
 
 

             By:  ______________________  
             ______________________  

   ______________________  
  

        
 

NHPF HOUSTON, LLC, a Texas  
limited liability company 

 
 

       
 By: The NHP Foundation, 
  a District of Columbia non-profit corporation,  
  it sole member 

 
 
 By: ______________________  

             ______________________  
                 ______________________  

  
        
  



 10 
CDBG-DR17 FORMS (Indirect Loan)  Attachment N 

EXHIBIT A 
LEGAL DESCRIPTION 

Tract 1: 
 
Reserve "B" in Block 1 of Citadel on Elgin, a subdivision in Harris County, Texas, according to 
the map or plat thereof recorded in Film Code No. 695094 of the Map Records of Harris County, 
Texas. 
 
Tract 2: 
 
Easement rights as set forth in Easement Agreement executed as of July 9, 2021, by Change 
Happens Community Development Corporation, a Texas non-profit corporation, and CHCDC 
Affordable Elederly, LLC, a Texas limited liability company, recorded under Clerk's File No. 
__________ of the Real Property Records of County, Texas. 
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BONDS 
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Project No.  
 

 
 

ONE YEAR MAINTENANCE BOND 
 
 
STATE OF TEXAS  § 
    § 
COUNTY OF HARRIS  § 
 
 
KNOW ALL MEN BY THESE PRESENTS: 
 

THAT WE, NHPF-CH CONTRACTOR, LLC, a Texas limited liability company, as Principal, 
hereinafter called “Contractor”, and the other subscriber hereto as Surety, do hereby acknowledge ourselves 
to be held and firmly bound to CHCDC AFFORDABLE ELDERLY, LLC, a Texas limited liability company 
(“Obligee”), in the sum of [______________] ($[____________]) for the payment of which sum to be made to 
the Obligee and its successors, Contractor and Surety do bind themselves, their successors and assigns 
jointly and severally.  The conditions of this obligation are such that: 
 

WHEREAS, the Contractor has entered into that certain construction contract with the Obligee, dated 
of even date herewith, for the construction of a Seventy-four (74) unit apartment complex located at 3331 Elgin 
Street, Houston, Harris County, Texas 77004 (“Contract”), with all of such work to be done in accordance with 
the documents executed in connection with the Contract (collectively, the “Contract Documents”), and 
referred to in the loan agreement dated of approximate even date herewith between the City of Houston and 
Obligee which was adopted by the City Council of the City of Houston. 
 

NOW THEREFORE, if the Contractor shall comply with the provisions of the general conditions of that 
certain construction contract by and between Contractor and Obligee, dated as of __________, 2021, and 
correct work which is not in accordance with the Contract Documents discovered within the established one 
(1) year period, then this obligation shall become null and void and shall be of no further force and effect; 
otherwise, the same is to remain in full force and effect. 

 
IN WITNESS THEREOF, the Contractor and Surety have signed and sealed this instrument on the 

respective dates written below their signatures and have attached their current Power of Attorney. 
 
ATTEST, SEAL: (if a corporation)  NHPF-CH CONTRACTOR, LLC  
WITNESS: (if not a corporation)    
 
By: _________________________  By: _________________________ 
Name: _________________________  Name: _________________________ 
Title: _________________________  Title: _________________________ 
      Date: _________________________ 
 
 
ATTEST/WITNESS:          (SEAL)  _____________________________________ 

(Full Name of Surety) 
 
 
By: _________________________  By: _________________________ 
Name: _________________________  Name: _________________________ 
Title: _________________________  Title: _________________________ 
      Date: _________________________ 
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THE FOREGOING BOND IS ACCEPTED ON BEHALF OF THE OWNER: 
        

CHCDC AFFORDABLE ELDERLY, LLC 
a Texas limited liability company 
 
By: CH Affordable Manager, LLC, 

a Texas limited liability company, 
its managing member 
 
By: NHPF Houston, LLC,  

a Texas limited liability company, 
its manager 
 
By: The NHP Foundation, 

a District of Columbia non-profit corporation,  
it sole member 
 
 
By:        
Name:       
Title:       

 
 
        Date:      
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TEXAS STATUTORY PAYMENT BOND 
(Property Code - Private Work) 

[NOTE:  Penalty of this bond must be 100% of Contract amount.  This bond and copy or memorandum of the 
construction contract must be filed with County Clerk of County where owner's property is located.] 

KNOW ALL MEN BY THESE PRESENTS: 

That, CAMDEN BUILDERS, INC., the original contractor (hereinafter called the "Principal"), as Principal, and 
_________________________________________________________________, a corporation organized 
and existing under the laws of the State of _______________ with its principal office in the City of 
__________________ and duly authorized and admitted to do business in, and licensed to execute surety 
bonds by, the State of Texas (hereinafter called the "Surety"), as Surety, are held and firmly bound unto 
NHPF-CH CONTRACTOR, LLC, a Texas limited liability company (hereinafter called the "Contractor"), as 
Contractor, in the amount of ___________________________ Dollars ($_________________) for the 
payment whereof the said Principal and Surety bind themselves and their heirs, administrators, executors, 
successors and assigns, jointly and severally, firmly by these presents. 

WHEREAS, the Principal has entered into a certain written contract with the Contractor, dated the 
_____ day of _______________, 2021, to __________________, to be located on the land described in 
Exhibit "A" attached hereto (hereinafter called the "Prime Subcontract"), which Prime Subcontract is hereby 
referred to and made a part hereof as fully and to the same extent as if copied at length hereto, and a copy of 
said Prime Subcontract (but without the plans, specifications and general conditions of said Contract) or a 
memorandum of the Contract is attached hereto as Exhibit "B". 

NOW, THEREFORE, THE CONDITION OF THIS OBLIGATION IS SUCH, That if the said Principal 
shall well and faithfully make prompt payment to each and every claimant for labor, subcontracts, materials, 
and specially fabricated materials performed or furnished under or by virtue of said contract and duly 
authorized normal and usual extras thereto (not to exceed 15% of said contract price), then this obligation 
shall be void; otherwise to remain in full force and effect; labor, subcontracts, materials and specially 
fabricated materials shall be construed in accordance with Sections 53.001, et seq. of the Texas Property 
Code, as amended. 

PROVIDED, HOWEVER, that CHCDC AFFORDABLE ELDERLY, LLC, a Texas limited liability 
company (the “Owner”) having required the said Principal to furnish this bond in order to comply with the 
provisions of Sections 53.201 et seq. of the Texas Property Code, as currently amended, all rights and 
remedies under this bond shall be determined in accordance with the provisions, conditions, and limitations of 
said statute to the same extent as if it were copied at length herein. 

Any notices of claims under this Bond should be sent to: 

__________________________ Insurance Company 
[Mailing & Physical Address]    
        
        
        
Telephone No. for Claims:  _____-_____-_______ 

STATEMENT:  The address of the Surety to which any notices of claim should be sent may be 
obtained from the Texas Department of Insurance by calling the toll-free telephone number maintained 
by the Texas Department of Insurance as follows: 

Texas Department of Insurance 
Toll free Telephone Number:  800-252-3439 
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[The undersigned Surety hereby certifies that it currently holds a certificate of authority from 
the United States Secretary of the Treasury to qualify as a surety on obligations permitted or required 
under federal law.] 

IN WITNESS WHEREOF, the said Principal and Surety have signed and sealed this instrument, this 
_____ day of _______________, 20___. 

PRINCIPAL: 
 
     , 
a       
 
 
By:     (Seal) 
Name:     
Title:      

SURETY: 
 
     , 
a       
 
 
By:      
Name:     
Title:      

[Attach Power of Attorney for Surety's Attorney-in-Fact.] 

The foregoing bond is hereby approved. 

OWNER: 
 
CHCDC AFFORDABLE ELDERLY, LLC 
a Texas limited liability company 
 
By: CH Affordable Manager, LLC, 

a Texas limited liability company, 
its managing member 
 
By: NHPF Houston, LLC,  

a Texas limited liability company, 
its manager 
 
By: The NHP Foundation, 

a District of Columbia non-profit corporation,  
it sole member 
 
 
By:        
Name:       
Title:       

 
 



 

6 
CDBG-DR17 Forms (Indirect Loan)  ATTACHMENT O 

STATE OF TEXAS  § 
    § 
COUNTY OF __________ § 
 

This instrument was ACKNOWLEDGED before me on _______________, 20___, by 
______________________________________________________, _______________________ of 
____________________________________________, a ___________________________, on behalf of said 
____________________. 

[S E A L]   
 Notary Public - State of Texas 
My Commission Expires: 
   
_____________________ Printed Name of Notary Public 

 
STATE OF TEXAS  § 
    § 
COUNTY OF __________ § 

This instrument was ACKNOWLEDGED before me on _______________, 20___, by 
______________________________________________________, _______________________ of 
____________________________________________, a ___________________________, on behalf of said 
____________________. 

[S E A L]   
 Notary Public - State of Texas 
My Commission Expires: 
   
_____________________ Printed Name of Notary Public 

 
STATE OF TEXAS  § 
    § 
COUNTY OF __________ § 

The foregoing instrument was acknowledged before me this ____ day of May, 2021 by John G. 
Hoffer, the vice president of THE NHP FOUNDATION, a District of Columbia non-profit corporation, the sole 
member and manager of NHPF HOUSTON, LLC, a Texas limited liability company, the manager of CH 
AFFORDABLE MANAGER, LLC a Texas limited liability company, the managing member of CHCDC 
AFFORDABLE ELDERLY, LLC, a Texas limited liability company, on behalf of said limited partnership. 

[S E A L]   
 Notary Public - State of Texas 
My Commission Expires: 
   
_____________________ Printed Name of Notary Public 
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ATTACHMENTS: 
Power of Attorney 

Exhibit "A" – Land Description 
Exhibit "B" – Contract of Memorandum 
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Document ___ 
 

PERFORMANCE BOND 
 
THAT WE, CAMDEN BUILDERS, INC., as Principal, (the “Contractor”), and the other subscriber hereto,  , 
as Surety, do hereby acknowledge ourselves to be held and firmly bound to the City of Houston (the “City”), a 
municipal corporation, and NHPF-CH CONTRACTOR, LLC, a Texas limited liability company (individually, 
“Contractor” and collectively with the City, the “Obligees”), in the penal sum of $_______for the payment of 
which sum, well and truly to be made to Obligees, their successors and assigns, Contractor and Surety do 
bind themselves, their heirs, executors, administrators, successors and assigns, jointly and severally. 
 
THE CONDITIONS OF THIS OBLIGATION ARE SUCH THAT: 

 
WHEREAS, the Contractor has on or about this day executed a Contract in writing with NHPF HOUSTON, 
LLC for the construction of a 74-unit apartment complex located at 3331 Elgin Street, Houston, Harris County, 
Texas 77004, all of such work to be done as set out in full in said Contract documents therein referred to and 
adopted by the City Council, all of which are made a part of this instrument as fully and completely as if set out 
in full herein. 
 
NOW THEREFORE, if the said Contractor shall faithfully and strictly perform the Contract in all its terms, 
provisions, and stipulations in accordance with its true meaning and effect, and in accordance with the 
Contract documents referred to therein and shall comply strictly with each and every provision of the Contract 
and with this Bond, then this obligation shall become null and void and shall have no further force and effect; 
otherwise the same is to remain in full force and effect.  Should the Contractor fail to faithfully and strictly 
perform the Contract in all its terms, including but not limited to the indemnifications thereunder, the Surety 
shall be liable for all damages, losses, expenses and liabilities that Obligees may suffer in consequence 
thereof, as more fully set forth herein. 
 

It is further understood and agreed that the Surety does hereby relieve the Obligees or their 
representatives from the exercise of any diligence whatever in securing compliance on the part of the 
Contractor with the terms of the Contract, and the Surety agrees that it shall be bound to take notice of and 
shall be held to have knowledge of all acts or omissions of the Contractor in all matters pertaining to the 
Contract.  The Surety understands and agrees that the provision in the Contract that Contractor will retain 
certain amounts due the Contractor until the expiration of 30 days from the acceptance of the Work is 
intended for the Obligee's benefit, and the Obligees will have the right to pay or withhold such retained 
amounts or any other amount owing under the Contract without changing or affecting the liability of the Surety 
hereon in any degree. 
 

It is further expressly agreed by Surety that the Obligees or their representatives are at liberty at any 
time, without notice to the Surety, to make any change in the Contract documents and in the Work to be done 
thereunder, as provided in the Contract, and in the terms and conditions thereof, or to make any change in, 
addition to, or deduction from the Work to be done thereunder; and that such changes, if made, shall not in 
any way vitiate the obligation in this Bond and undertaking or release the Surety therefrom. 
 

It is further expressly agreed and understood that the Contractor and Surety will fully indemnify and 
save harmless the Obligees from any liability, loss, cost, expense, or damage arising out of Contractor’s 
performance of the Contract. 
 

If the Obligee/s gives Surety notice of Contractor’s default, Surety shall, within 45 days, take one of 
the following actions: 

 
1. Arrange for Contractor, with consent of the Obligees, to perform and complete the Contract; or 
 
2. Take over and assume completion of the Contract itself, through its agents or through 

independent contractors, and become entitled to the payment of the balance of the Contract 
Price. 
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If the Surety fails to take either of the actions set out above, it shall be deemed to have waived its right 

to perform and complete the Contract and receive payment of the balance of the Contract Price and the 
Obligees shall be entitled to enforce any remedies available at law, including but not limited to completing the 
Contract itself and recovering any cost in excess of the Original Contract Price from the Surety. 

 
This Bond and all obligations created hereunder shall be performable in Harris County, Texas.   

 
Notices required or permitted hereunder shall be in writing and shall be deemed delivered when 

actually received or, if earlier, on the third day following deposit in a United States Postal Service post office or 
receptacle, with proper postage affixed (certified mail, return receipt requested), addressed to the respective 
other party at the address prescribed in the Contract documents, or at such other address as the receiving 
party may hereafter prescribe by written notice to the sending party. 

 
IN WITNESS WHEREOF, the said Contractor and Surety have signed and sealed this instrument 

on the respective dates written below their signatures and have attached current Power of Attorney. 
 
ATTEST, SEAL:  (if a corporation)   CAMDEN BUILDERS, INC. 
 
By:         By:   

Name:      Name: 
Title:      Title: 

Date: 
 
ATTEST/SURETY WITNESS:             

Full Name of Surety 
(SEAL)   

Address of Surety for Notice 
  
 
  
Telephone Number of Surety 

 
By:         By:   

Name:      Name:   
Title:      Title:  Attorney-in-Fact 
Date:      Date: 
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ATTACHMENT P 
TO LOAN AGREEMENT 

Loan Agreement (Borrower/Owner)  
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Loan Agreement 

(Borrower/Owner) 

This Loan Agreement (“Agreement”) is made and entered into this the 9th day of July, 2021 by and 
between NHPF HOUSTON, LLC, a Texas limited liability company (“Lender”), and CHCDC 
AFFORDABLE ELDERLY, LLC, a Texas limited liability company (“Borrower”), for the purposes and 
consideration hereinafter set forth. 

WHEREAS, Lender has agreed to make a loan (“Borrower Loan”) to Borrower in the original 
principal sum of $10,250,000.00 as evidenced by a note (“Borrower Note”) of even date herewith and 
secured by a Leasehold Deed of Trust, Security Agreement and Financing Statement (“Deed of Trust”) 
against the leasehold interest in the property described therein and located on the Land, more particularly 
described in Exhibit A attached hereto (collectively, the “Property”); 

WHEREAS, Borrower and Lender desire to enter into this Agreement to set forth certain terms and 
conditions of the Borrower Loan to supplement the provisions of the other documents executed in 
connection with and evidencing or securing the Borrower Loan (“Loan Documents”). 

NOW THEREFORE, for and in consideration of the Borrower Loan and the mutual covenants 
contained herein, the parties agree as follows: 

1. Terms of Borrower Loan. The terms of the Borrower Loan are as follows: 

(a) Borrower Note.  Borrower’s obligation to repay Lender is evidenced by a 
promissory note of even date herewith, payable to Lender in the original principal amount of 
$10,250,000.00.   

(b) Purpose.  The purpose of the loan is to finance a portion of the costs of acquisition 
and construction of a multifamily affordable housing project. 

(c) Term. The term of the Loan shall commence on the date of Closing (as defined in 
the COH Loan Agreement (as defined below)) and shall mature on the Maturity Date (as defined 
in the Borrower Note).  

(d) Interest.  The Loan shall bear interest in accordance with the terms of the Borrower 
Note. 

2. COH Loan and COH Loan Agreement. The Borrower, Lender and the City of Houston 
(“City”) have entered into one certain Loan Agreement (“COH Loan Agreement”) of even date 
herewith with respect to a $10,250,000.00  loan (“COH Loan”) from the City to Lender, the proceeds 
of which are funding the Borrower Loan.  The Borrower Loan, this Agreement, the Borrower Note 
and all of the other Loan Documents (including, without limitation, the Deed of Trust, securing the 
Borrower Loan) have been collaterally assigned to the City to secure the COH Loan. The 
covenants, obligations, requirements, representations and warranties of Borrower under the COH 
Loan Agreement, to the extent applicable to Borrower or the Property, or to the ability of the Parties 
to perform their obligations related to the Property and the COH Loan Agreement, are incorporated 
in to and made a part of this Agreement and shall additionally constitute covenants, obligations, 
requirements, representations and warranties of Borrower to Lender and the City, as a third party 
beneficiary of this Agreement and as a collateral assignee of the Loan Documents. Borrower, the 
Borrower Loan and the Property shall be subject to all terms and conditions of the COH Loan 
Agreement. Borrower specifically assumes and agrees to perform all of the covenants, obligations, 
and requirements to be performed by Borrower as “Owner” set forth in the COH Loan Agreement 
for the benefit of the City and confirms the representations and warranties of Borrower as “Owner” 
thereunder for the benefit of the City and as a condition of the COH Loan and the Borrower Loan. 
In the event of a conflict between the terms and conditions of this Agreement and the COH Loan 
Agreement, the terms and conditions of the COH Loan Agreement shall control. 



 

 3 
CDBG-DR17 Forms (Indirect Loan)  ATTACHMENT P 

3. Funding. 

(a) No Liability for Interruption of Funding.  In the event that the City ceases funding 
the COH Loan to Lender in accordance with the COH Loan Agreement, Lender may cease funding 
the Borrower Loan to the Borrower without obligation to the Borrower and without being liable to 
the Borrower for any damages Borrower may incur as a result of such cessation in funding; 
provided, however, Lender agrees to deliver to Borrower reasonably satisfactory documentation 
evidencing City’s decision to cease funding, and Lender agrees to use reasonable efforts to resolve 
any City concerns.  

(b) Deemed Funding under COH Loan.  Disbursements under the COH Loan will be 
by check or wire by the City made payable to Lender, Borrower or the entity which has provided 
the services entitled to be funded under the COH Loan Agreement and this Agreement. The entire 
amount of any funding provided by the City to Lender under the COH Loan shall be used by Lender 
to fund the Borrower Loan and shall be deemed to be funding of the Borrower Loan. 

4. Borrower’s Representations and Warranties.   

Borrower hereby each represents, warrants and agrees for the benefit of the City and the Lender that as of 
the date hereof and continuing during the entire term of this Agreement, and for so long as the City shall 
have any commitment or obligation to make any disbursements of the COH Loan, and during the 
Affordability Period as follows: 
 

(a) Ownership of Property.  Borrower will hold on the Closing Date (as defined in the 
COH Loan Agreement) of the COH Loan a long term leasehold interest in and to the Land and shall 
provide the Director of the City’s Housing and Community Development Department (“Director”) 
with a copy of the Ground Lease (as defined in the COH Loan Agreement) thereto.  Borrower shall 
promptly disclose to the Director if Borrower acquired the Property from Lender; or any director, 
officer, employee, partner, company or individual of, related to or affiliated with Lender or Borrower. 

(b) Information Submitted True and Correct.  The information contained in or 
submitted in connection with Lender’s application to the City for the COH Loan, as amended by 
further information provided and disclosed to the City, is true and correct in all material respects.  

(c) Taxes and Assessments.  There are no delinquent taxes, assessments, or other 
impositions on the Property, or if there are any delinquent taxes, assessments, or other impositions 
on the Property, same will be paid prior to or simultaneously with Closing of the COH Loan.  The 
Property has not been subject to any special (reduced) real estate appraisal, or abatement, 
exemption or deferral of ad valorem taxes (other than statutorily permitted challenges as to the 
amount) in the five (5) years preceding the date of Borrower’s acquisition of title, unless Borrower 
has an effective agreement providing that another party is liable for all liability, accruing prior to 
Borrower’s acquisition of the Property for ad valorem taxes owing as a result of an change or 
revocation of such special (reduced) real estate appraisal, or abatement, exemption or deferral of 
ad valorem taxes. 

(d) Financial Capacity. The financial representations made by Lender to the City and 
by Borrower to Lender or the City) concerning Lender’s and Borrower’s financial condition are true 
and correct and, upon the Closing of the COH Loan and the Borrower Loan, Lender and Borrower 
have the financial capacity to carry out their respective obligations under this Agreement, the Loan 
Documents and the COH Loan Agreement. If any material negative change in either Lender’s or 
Borrower’s financial condition occurs, Lender and Borrower shall report such change to the City 
within five (5) business days. 

(e) Authorization.  All action on the part of Borrower necessary to authorize the 
transactions contemplated by this Agreement and the COH Loan Agreement has been taken, and 
upon execution of this Agreement and the COH Loan Agreement, this Agreement shall constitute 
the binding and enforceable obligation of Borrower which shall be enforceable by the Lender and 
City in accordance with their terms.  In addition, all of the covenants, obligations, and requirements 
set forth herein to be assumed by Borrower and the representations and warranties made 
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hereunder by Borrower shall constitute the binding and enforceable covenants, obligations and 
requirements and representations and warranties of Borrower which shall be enforceable by the 
Lender and City in accordance with their terms. 

(f) Mechanics’ and Materialmen’s Liens.  As of the Closing Date, there are no existing 
or threatened mechanics’ and materialmen’s liens against the Property, and the Borrower does not 
know of any reason such liens may be filed or threatened against the Project (as defined in the 
COH Loan Agreement).  As of the date of disbursement of COH Loan funds, no work will have 
been performed on or materials incorporated into the Project by Borrower, Lender or Borrower's or 
Lender’s contractors or subcontractors that could result in the imposition of a lien against the 
Project. No work shall commence on the Project prior to the disbursement of COH Loan funds. 

(g) Approved Final Construction Budget Contents.  The Approved Final Construction 
Budget (as defined in the COH Loan Agreement) specifies (a) a listing of all known costs necessary 
to (i) complete the Work (as defined in the COH Loan Agreement) on the Project and (ii) reach a 
92% occupancy level, and (b) the sources of funding which will be used to complete the Work and 
reach 92% occupancy; 

(h) Expertise.  Borrower has engaged competent persons and firms for the purpose 
of constructing, leasing and managing the Project. 

(i) Legal Existence.  Borrower is a limited liability company duly created, validly 
existing and in good standing under the laws of the State of Texas.  

(j) Access.  Access by vehicles to the Project for the full utilization of the Project for 
its intended purposes either (a) exists over paved roadways dedicated to the public and accepted 
by the appropriate governmental authority, or (b) the necessary rights-of-way for such roadways 
have been acquired by the appropriate governmental authority and all necessary steps have been 
taken by Borrower and/or such governmental authority to assure the construction and installation 
of such roadways.  

(k) Use of Project.  During the Affordability Period, that portion of the Project specified 
in Section 6.8 of the COH Loan Agreement hereof shall be used solely for the purpose of providing 
housing for low and moderate income residents in accordance with Section 6.8 thereof, and for no 
other purpose.  

(l) No Religious Affiliation.  Borrower is not a religious organization and no portion of 
the proceeds of the COH Loan will be used to construct or acquire housing to be owned, operated 
or used by a religious organization. 

(m) Compliance with Federal, State, and Local Laws and Regulations.  Borrower shall 
construct, lease and operate the Project in accordance with all applicable law including, without 
limitation, the Model Energy Code, the Americans with Disabilities Act of 1990 and the Architectural 
Barriers Act of 1968.  

5. Default under this Agreement.  The Lender may declare a default (“Default”) under this 
Agreement or any one or more of the Loan Documents upon the occurrence of any one or more of the 
following circumstances: 

(a) Monetary Default.   If Borrower fails to pay when due any portion of the sums owing 
under the Borrower Note, this Agreement and/or any of the Loan Documents and such failure 
continues for ten (10) business days after written notice thereof from the Lender or any holder of 
the Borrower Loan;   

(b) Non-Monetary Default.  If Borrower fails, refuses or neglects to perform fully and 
timely any obligation or breaches and covenant, condition, representation or warranty under this 
Agreement or any other Loan Document and such failure continues for thirty (30) days following 
written notice from Lender to Borrower, or, if the failure is not susceptible to cure within said 30-
day period, such greater period of time (not to exceed sixty (60) days) as is necessary to cure such 
failure provided Borrower commences to cure such failure within said 30-day period and diligently 
works to cure such failure, provided however, that in the event that any such cure periods would 
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cause a material violation to occur under applicable law or cause a recapture of any tax credits the 
notice and cure period shall be reduced to a length of time that would not cause a material violation 
of applicable law or cause such a recapture;   

(c) Default under COH Loan Agreement by Borrower.  Notwithstanding the foregoing, 
a “Default” (as defined by the COH Loan Agreement) under the COH Loan Agreement by Borrower 
shall immediately constitute a Default by Borrower under this Agreement. Notwithstanding the 
provisions of Subparagraphs 5(a) and 5(b) above, in the event of a conflict between the available 
notice and cure periods under the COH Loan Agreement and this Agreement, the COH Loan 
Agreement shall control, and upon the occurrence of a Default under the COH Loan Agreement, 
no further notice and/or cure periods shall be available under this Agreement for such event and 
such event shall immediately be deemed a Default by Borrower under this Agreement.  

6. Notice and Cure Rights.  Notwithstanding anything to the contrary contained in the Loan 
Documents, Lender hereby agrees that any cure of any default or Default made or tendered by a Tax Credit 
Investor (as defined in the COH Loan Agreement) shall be deemed to be a cure by Borrower and shall be 
accepted or rejected on the same basis as if made or tendered by Borrower.  Copies of all notices which 
are sent to Borrower or any other party under the terms of the Loan Documents shall also be sent to: 

Hudson SLP LLC 
c/o Hudson Housing Capital LLC 
630 Fifth Avenue Suite 2850  
New York, NY 10111 
Attention: Joseph A. Macari  

 
with a copy to:  
   
Bocarsly Emden Cowan Esmail & Arndt LLP  
7700 Old Georgetown Road, Suite 600  
Bethesda, MD 20814 
Attention: Craig A. Emden 
   
7. Lender’s Remedies.  If a Default exists under this Agreement, Lender shall be entitled to 

exercise all rights and remedies available under the Loan Documents, without further notice or opportunity 
to cure by Borrower except as may be required by applicable law. 

8 Amendments and Waivers.  Borrower and Lender acknowledge and agree that the terms 
and provisions of this Agreement and the Loan Documents may not be amended and no waivers of any 
provisions of this Agreement or any Loan Document shall be effective without the prior written consent of 
the City as the collateral assignee of Lender. In addition, any prepayment of the Borrower Note shall require 
the prior written consent of the City as the collateral assignee of the Lender. 

9. Limit to Indemnification.  Notwithstanding anything to the contrary set forth in any of the 
Loan Documents, no indemnity obligation set forth in any Loan Document shall extend to or be enforceable 
against any  member of Borrower including any Tax Credit Investor in its capacity as a member of Borrower 
(but not otherwise). 

10. Amendments to Organizational Documents.  Except as otherwise provided in the COH 
Loan Agreement, Borrower shall not have the right to amend its organizational documents without Lender's 
and the City’s prior written approval, such approval not to be unreasonably withheld, conditioned or delayed. 

11. Removal of Borrower's Managing Member (if any).  Notwithstanding anything to the contrary 
contained in the Loan Documents but subject to the requirements of the COH Loan Agreement, if Borrower 
is a limited liability company, the removal and/or replacement of Borrower's managing member for cause 
in accordance with the terms of Borrower's operating agreement shall not require Lender's consent, 
constitute a default under the Loan Documents or accelerate the maturity of the Loan, but shall be subject 
to the terms and conditions of the COH Loan Agreement. 

12. Transfer of Borrower's  Membership Interest.  Subject to the terms of the COH Loan 
Agreement, but notwithstanding anything to the contrary contained in this Agreement and/or in any of the 
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other Loan Documents, if Borrower is a limited liability company, Lender's consent shall not be required (and 
it shall be expressly permitted and not be deemed a Default under any of the Loan Documents), in connection 
with: 

(a) The transfer and/or the assignment by the Tax Credit Investor (if any) of its interest 
in Borrower to an entity controlled or managed by an entity that is related to or under common 
control with the Tax Credit Investor; 
 

(b)  The transfer and/or assignment by any Tax Credit Investor of its interest in Borrower 
to Lender, a separate legal entity controlled by Lender or an affiliate in which Lender holds a controlling 
interest at the end of the Tax Credit Compliance Period (as defined in the COH Loan Agreement) 
applicable to Borrower, provided that as a condition of and prior to such transfer, the entity acquiring 
such interest execute any documentation required by the City; (ii) assumes in writing all obligations 
and covenants of the Tax Credit Investor in connection with Borrower; and (iii) the City’s collateral 
position remains unimpaired as determined in the reasonable discretion of the City attorney;    

(c) A change in the beneficial ownership of any Tax Credit Investor so long as such 
entity remains controlled by an affiliate thereof; 

(d) The pledge and encumbrance of the interests of any Tax Credit Investor to or for 
the benefit of any financial institution that enables such Tax Credit Investor to make its capital 
contributions to Borrower;  

(e) The initial issuance of membership interests in Borrower equal to 99.99% of the 
profits, losses, credits, distributions and other interests in Borrower to the non-managing members 
of Borrower; and/or 

(f) If applicable, the exercise by Lender or an affiliate of Lender in which Lender owns 
a controlling interest of a right of first refusal to acquire the non-managing members’ interest in 
Borrower. 

13. Insurance. Borrower shall, prior to or concurrently with the closing of the Borrower’s Loan, 
deliver to Lender and City insurance policies evidencing the insurance coverages and requirements set 
forth in Section 6.25 and Appendix 2 of the COH Loan Agreement and which policies shall name Lender 
and the City as additional insureds thereunder.  In the event of a conflict between the insurance 
requirements of the Deed of Trust and the COH Loan Agreement, the COH Loan Agreement will control. 

14. Miscellaneous. 
 

(a) This Agreement as supplemented by the Loan Documents contains the entire 
agreement between the parties hereto relating to the Loan and shall be amended only by an 
instrument in writing executed by the parties hereto.  
 

(b) This Agreement shall be binding upon and inure to the benefit of the parties hereto 
and their respective heirs, personal representatives, successors and assigns, as the case may 
require.  

 
(c) This Agreement shall be governed by the law of the State of Texas.  Any dispute 

arising out of or in connection with this Agreement shall be resolved in the state courts located in 
Harris County, Texas.  

 
(d) This Agreement may be executed in multiple counterparts, each of which shall 

constitute an original. 
 

(e) This Agreement may be signed and delivered electronically or by electronic 
signature and that electronic signature will be as good, binding, and effective as an original or 
manual signature 
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(f) Notices under the Loan Documents shall be effective in the case of utilization of 
the U.S. Mail Service, upon the earlier of (i) three business days after deposit of such notice in the 
mail, return receipt requested or (ii) actual delivery.  Notices sent by overnight courier services shall 
be effective one day after deposit with such service.  All other notices shall be effective upon 
delivery.  Notwithstanding the foregoing, any foreclosure notices shall be effective upon deposit 
with the U.S. Mail Service. 
 

 15. Non-Recourse. The Loan is non-recourse to Borrower.    
 
 
   [SIGNATURE PAGES FOLLOW] 
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Executed effective as of the date set forth above. 
 

 BORROWER: 
 
 
 NHPF HOUSTON, LLC, a Texas  

limited liability company 
       
 

 By: The NHP Foundation, 
  a District of Columbia non-profit corporation,  
  it sole member 

 
  
 By:      

                Name:  
     Title: 

 
 

  
  
 LENDER: 
 

CHCDC AFFORDABLE ELDERLY, LLC, a  
Texas limited liability company 
 
By: CH Affordable Manager, LLC, 

                                a Texas limited liability company,  
                               its managing member   
                   

               By: NHPF Houston, LLC, 
                                    a Texas limited liability company, 
                                         its manager       

  
             By: The NHP Foundation, 

          a District of Columbia non-profit     
corporation, its sole member  

 
 

 
                By:  _______________________ 

          Name: 
            Title: 
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EXHIBIT A 

LEGAL DESCRIPTION 
 

 

Tract 1: 

Reserve "B" in Block 1 of Citadel on Elgin, a subdivision in Harris County, Texas, according to the map or 
plat thereof recorded in Film Code No. 695094 of the Map Records of Harris County, Texas. 

Tract 2: 

Easement rights as set forth in Easement Agreement executed as of July 9, 2021, by Change Happens 
Community Development Corporation, a Texas non-profit corporation, and CHCDC Affordable Elederly, 
LLC, a Texas limited liability company, recorded under Clerk's File No. __________ of the Real Property 
Records of Harris County, Texas. 
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WHEN RECORDED MAIL TO: 
 
 
THE CITY OF HOUSTON 
P. O. Box 1562 
Houston, TX 77251-1562 
Attention: Director, Housing and Community Development Department 
 

SUBORDINATION AGREEMENT 

 



 

  The Citadel Apartments 

 

SUBORDINATION AGREEMENT 

THIS SUBORDINATION AGREEMENT (this “Agreement”) dated as of July 9, 
2021, is made by and between THE NHP FOUNDATION, a District of Columbia nonprofit 
corporation (the “Junior Lender”), CITY OF HOUSTON, a home-rule city organized under 
the laws of the State of Texas (the “City Lender”), NHPF HOUSTON, LLC, a Texas limited 
liability company (“NHPF”), and acknowledged by CHCDC AFFORDABLE ELDERLY, 
LLC, a Texas limited liability company (“Borrower”).  The date of this Agreement as set forth 
above is for reference purposes only, and this Agreement will not be effective and binding until 
the Closing Date (as defined in the City Loan Agreement (as hereinafter defined). 

RECITALS: 

A. Change Happens Community Development Corporation, a Texas non-profit 
corporation (the “Landlord”), is the legal owner of the Land (as defined in the Security 
Instrument (as hereinafter defined) and pursuant to that certain Ground Lease, dated as of the 
date hereof, between the Landlord and Borrower, Borrower is the holder of a leasehold interest 
in the Land. 

B. NHPF has requested a loan from the City Lender (the “City Loan”) for the 
acquisition, construction and development of a 74-unit multifamily residential project located in 
the City of Houston, Harris County, Texas, known or to be known as The Citadel Apartments. 

C. City Lender, in accordance with the terms of the Loan Agreement dated July 9, 
2021 (“City Loan Agreement”), is making a loan in the original principal amount of 
$10,250,000.00 to NHPF, who is loaning the proceeds of the same loan to Borrower (together, 
the “City Loan”). The City Loan is secured by a certain Leasehold Deed of Trust, Security 
Agreement and Financing Statement, (Together with Joinder by Fee Owner) covering the 
Property, and which has been or will be recorded in the Official Public Records of Real Property 
of Harris County, Texas ("City DOT"). As required by the terms of the City Loan, the Borrower 
has executed the Restrictive Covenants dated as of the date hereof (“City Restrictions”). The 
City Loan and all notes, documents, or instruments securing or evidencing the City Loan, 
including the City DOT securing the City Loan and the City Restrictions, have been collaterally 
assigned to the City Lender pursuant to a Collateral Assignment of Note and Liens dated on or 
about even date herewith from NHPF to the City (“City Collateral Assignment”).   

 
D. Junior Lender is making a loan (the “Junior Loan”) to Borrower in the original 

principal amount not to exceed $2,000,000.00, which Junior Loan is evidenced by a certain note 
dated as of the date hereof made by Borrower to Junior Lender (the “Junior Note”) and secured 
by, the Junior Security Instrument (as hereinafter defined) encumbering the Property, and will be 
advanced to Borrower pursuant to that certain Loan Agreement (the “Junior Loan Agreement”) 
dated as of the date hereof between Borrower and Junior Lender. 
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E. As a condition to the making of the City Loan, City Lender requires that Junior 
Lender execute and deliver this Agreement prior to or contemporaneously with the making of the 
Junior Loan and the granting of the Junior Security Instrument by Borrower. 

NOW, THEREFORE, for Ten Dollars ($10.00) and other good and valuable 
consideration, the receipt and sufficiency of which are hereby acknowledged, and to induce the 
making of the City Loan and to induce City Lender to consent to the Junior Loan and the Junior 
Security Instrument, Junior Lender hereby agrees as follows: 

1. Definitions.  Capitalized terms used but not defined in this Agreement shall have 
the meanings ascribed thereto in the City DOT.  As used in this Agreement, the terms set forth 
below shall have the respective meanings indicated: 

“Bankruptcy Proceeding” means any bankruptcy, reorganization, insolvency, 
composition, restructuring, dissolution, liquidation, receivership, assignment for the benefit of 
creditors, or custodianship action or proceeding under any federal or state law with respect to 
Borrower, any guarantor of any of the City Indebtedness, any of their respective properties, or 
any of their respective partners, members, officers, directors, or shareholders. 

“Casualty” means the occurrence of damage to or loss of any of the Property by fire or 
other casualty. 

“City Indebtedness” means all indebtedness of any kind at any time evidenced or secured 
by, or arising under, the City Loan Documents, whether incurred, arising or accruing before or 
after the filing of any Bankruptcy Proceeding. 

“City Loan Documents” means, collectively, the City DOT, the City Note, the City Loan 
Agreement, the City Restrictions, the City Collateral Assignment and all of the other documents, 
instruments and agreements now or hereafter evidencing, securing or governing the City Loan, 
as the same may from time to time be extended, consolidated, substituted for, modified, 
increased, amended and supplemented in accordance with the provisions of this Agreement. 

“City Loan Default” means any act, failure to act, event, condition, or occurrence which 
constitutes, or which with the giving of notice or the passage of time, or both, would constitute, a 
“Default” as defined in the City Loan Agreement. 

“Condemnation” means any proposed or actual condemnation or other taking, or 
conveyance in lieu thereof, of all or any part of the Property, whether direct or indirect. 

“Enforcement Action” means any exercise of any of Junior Lender’s remedies under the 
Junior Security Instrument or any of the other Junior Loan Documents, including, without 
limitation, any of the following: (i) the acceleration of all or any part of the Junior Indebtedness, 
(ii) the commencement of any judicial or non-judicial action or proceeding to enforce any 
obligation of Borrower under any of the Junior Loan Documents, collect any monies payable to 
Borrower or have a receiver appointed to collect any monies payable to Borrower, or foreclose 
the lien(s) created by the Junior Security Instrument, (iii) the filing or joining in the filing of any 
involuntary Bankruptcy Proceeding against Borrower or any person or entity which owns a 
direct or indirect interest in Borrower, (iv) the advertising of or commencement of any 
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foreclosure or trustee’s sale proceedings, (v) the exercise of any power of sale, (vi) the 
acceptance of a deed or assignment in lieu of foreclosure or sale, (vii) the collecting of Rents, 
(viii) the obtaining of or seeking of the appointment of a receiver, (ix) the seeking of default 
interest, (x) the taking of possession or control of any of the Property, (xi) the commencement of 
any suit or other legal, administrative, or arbitration proceeding based upon the Junior Note or 
any other of the Junior Loan Documents, (xii) the exercising of any banker’s lien or rights of set-
off or recoupment, or (xiii) the taking of any other enforcement action against Borrower, any 
other party liable for any of the Junior Indebtedness or obligated under any of the Junior Loan 
Documents, or the Property. 

“Enforcement Action Notice” means a written notice from Junior Lender to City Lender, 
given following a Junior Loan Default and the expiration of all notice or cure periods provided 
for such Junior Loan Default in the Junior Loan Documents, setting forth in reasonable detail the 
Enforcement Action proposed to be taken by Junior Lender. 

“Junior Indebtedness” means all indebtedness of any kind at any time evidenced or 
secured by, or arising under, the Junior Loan Documents, whether incurred, arising or accruing 
before or after the filing of any Bankruptcy Proceeding. 

“Junior Loan Default” means any act, failure to act, event, condition, or occurrence 
which constitutes, or which with the giving of notice or the passage of time, or both, would 
constitute, an “Event of Default” as defined in the Junior Security Instrument. 

“Junior Loan Documents” means, collectively, the Junior Note, the Junior Security 
Instrument, the Junior Loan Agreement together with such modifications, amendments and 
supplements thereto as are approved in writing by City Lender prior to their execution. 

“Junior Security Instrument” means that certain Subordinate Leasehold Deed of Trust, 
Security Agreement and Fixture Filing dated as of the date hereof, made by Borrower for the 
benefit of Junior Lender, as the same may from time to time be extended, consolidated, 
substituted for, modified, amended or supplemented upon receipt of the consent of City Lender. 

 “Loss Proceeds” means all monies received or to be received under any insurance 
policy, from any condemning authority, or from any other source, as a result of any 
Condemnation or Casualty. 

“Property” means (i) the land and improvements known or to be known as The Citadel 
Apartments, located in the City of Houston, County of Harris, State of Texas, which land is more 
particularly described on Exhibit A attached hereto, and (ii) all furniture, fixtures and equipment 
located at such apartments and other property, accounts, deposits and rights and interests of 
Borrower encumbered by the security instrument of any senior lender approved by the City 
Lender, the City Loan Documents and/or the Junior Loan Documents.  

2. Junior Loan and Junior Loan Documents are Subordinate; Acts by City 
Lender do not Affect Subordination. 

(a) Except as otherwise expressly set forth herein, Junior Lender hereby 
covenants and agrees on behalf of itself and its successors and permitted assigns that the 
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Junior Indebtedness is and shall at all times continue to be, subordinate, subject and 
inferior (in payment and priority) to the prior payment in full of the City Indebtedness, 
and that the liens, rights, payment interests, priority interests and security interests 
granted to Junior Lender in connection with the Junior Loan and under the Junior Loan 
Documents are, and are hereby expressly acknowledged to be in all respects and at all 
times, subject, subordinate and inferior in all respects to the liens, rights, payment, 
priority and security interests granted to City Lender under the City Loan and the City 
Loan Documents and the terms, covenants, conditions, operations and effects thereof. 

(b) Except as expressly set forth herein, repayment of the Junior Indebtedness, 
is and shall be postponed and subordinated to repayment in full of the City Loan.  
Notwithstanding anything to the contrary set forth in this Agreement, unless a City Loan 
Default then exists (regardless of whether such City Loan Default occurs prior to or 
during the pendency of a Bankruptcy Proceeding), Junior Lender shall be entitled to 
receive and retain payments made pursuant to and in accordance with the terms of the 
Junior Loan Documents; provided, however, that no such payment is made more than ten 
(10) days in advance of the due date thereof.  Junior Lender agrees that from and after 
such time as it has received from either City Lender or Borrower written notice that a 
City Loan Default then exists (which has not been expressly waived in writing by City 
Lender) or otherwise has actual knowledge of such a City Loan Default, Junior Lender 
shall not receive or accept any payments under the Junior Loan.  If (i) Junior Lender 
receives any payment, property, or asset of any kind or in any form on account of the 
Junior Indebtedness (including, without limitation, any proceeds from any Enforcement 
Action) during such time as a City Loan Default has occurred and is continuing of which 
Junior Lender has actual knowledge or has been given notice of, or (ii) Junior Lender 
receives, voluntarily or involuntarily, by operation of law or otherwise, any payment, 
property, or asset in or in connection with any Bankruptcy Proceeding, such payment, 
property, or asset will be received and held in trust for the benefit of City Lender.  Junior 
Lender will promptly remit, in kind and properly endorsed as necessary, all such 
payments, properties, and assets to City Lender.  City Lender shall apply any payment, 
asset, or property so received from Junior Lender to the City Indebtedness in such order, 
amount (with respect to any asset or property other than immediately available funds), 
and manner as City Lender shall determine in its sole and absolute discretion.  During the 
existence of a City Loan Default, Junior Lender hereby designates and appoints, 
irrevocably and coupled with an interest, City Lender (and all persons and entities 
designated by City Lender) as Junior Lender’s true and lawful attorney-in-fact with 
power to endorse the name of Junior Lender upon any check or other instrument and to 
take any action necessary to collect any payment, property, or asset referred to in, or 
otherwise to effectuate the provisions of, this paragraph. 

(c) Without limiting the complete subordination of the Junior Indebtedness to 
the payment in full of the City Indebtedness, in any Bankruptcy Proceeding, upon any 
payment or distribution (whether in cash, property, securities, or otherwise) to creditors 
(i) the City Indebtedness shall first be paid in full in cash or deemed repaid before Junior 
Lender shall be entitled to receive any payment or other distribution on account of or in 
respect of the Junior Indebtedness, and (ii) until all of the City Indebtedness is paid in full 
in cash or deemed repaid, any payment or distribution to which Junior Lender would be 
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entitled but for this Agreement (whether in cash, property, or other assets) shall be made 
to City Lender. 

(d) The subordination of the Junior Indebtedness shall continue in the event 
that any payment under the City Loan Documents (whether by or on behalf of Borrower, 
as proceeds of security or enforcement of any right of set-off or otherwise) is for any 
reason repaid or returned to Borrower or its insolvent estate, or avoided, set aside or 
required to be paid to Borrower, a trustee, receiver or other similar party under any 
bankruptcy, insolvency, receivership or similar law.  In such event, the City Indebtedness 
or part thereof originally intended to be satisfied shall be deemed to be reinstated and 
outstanding to the extent of any repayment, return, or other action, as if such payment on 
account of the City Indebtedness had not been made. 

(e) The subordination of the Junior Loan Documents and of the Junior 
Indebtedness shall apply and continue notwithstanding (i) the actual date and time of 
execution, delivery, recording, filing or perfection of the City DOT and other City Loan 
Documents and of the Junior Security Instrument and other Junior Loan Documents, and 
(ii) the availability of any collateral to City Lender, including the availability of any 
collateral other than the Property. 

(f) By reason of, and without in any way limiting, the full subordination of 
the Junior Indebtedness and the Junior Loan Documents provided for in this Agreement, 
except as otherwise expressly set forth herein, all rights and claims of Junior Lender 
under the Junior Security Instrument or under the Junior Loan Documents in or to the 
Property or any portion thereof, the proceeds thereof, the Leases thereof, the Rents, issues 
and profits therefrom, and the Loss Proceeds payable with respect thereto, are expressly 
subject and subordinate in all respects to the rights and claims of City Lender under the 
City Loan Documents in and to the Property or any portion thereof, the proceeds thereof, 
the Leases thereof, the Rents, issues and profits therefrom, and the Loss Proceeds payable 
with respect thereto. 

(g) If Junior Lender, by indemnification, subrogation or otherwise, shall 
acquire any lien, estate, right or other interest in any of the Property, that lien, estate, 
right or other interest shall be fully subject and subordinate to the receipt by City Lender 
of payment in full of the City Indebtedness, and to the City Loan Documents, to the same 
extent as the Junior Indebtedness and the Junior Loan Documents are subordinate 
pursuant to this Agreement. 

(h) In confirmation, and not as a condition, of the subordination of the Junior 
Indebtedness and the Junior Loan Documents provided for in this Agreement, Junior 
Lender shall place on or attach to the Junior Note a notice to the following effect, and 
shall provide City Lender with a copy of the Junior Note showing such notice: 

“The indebtedness evidenced by this Note is and shall be subordinate in 
right of payment to the prior payment in full of all amounts then due and 
payable (including, but not limited to, all amounts due and payable by 
virtue of any default or acceleration or upon maturity) with respect to the 
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indebtedness evidenced by the Note (as defined by that certain Leasehold 
Deed of Trust, Security Agreement and Financing Statement, (Together 
with Joinder by Fee Owner) by the Borrower to Tom McCasland, as 
trustee, for the benefit of NHPF, in the original maximum principal 
amount of $10,250,000.00, to the extent and in the manner provided in 
that certain Subordination Agreement, dated as of the date hereof, between 
City Lender and the holder of this Note (the “Subordination Agreement”).  
The rights and remedies of the payee and each subsequent holder of this 
Note shall be deemed, by virtue of such holder’s acquisition of this Note, 
to have agreed to perform and observe all of the terms, covenants and 
conditions to be performed or observed by the “Junior Lender” under the 
Subordination Agreement.” 
 
(i) Junior Lender hereby acknowledges and agrees that City Lender may, 

without the consent or approval of Junior Lender, agree with Borrower to extend, 
consolidate, modify, increase or amend any or all the City Loan Documents and 
otherwise act or fail to act with respect to any matter set forth in any City Loan 
Document (including, without limitation, the exercise of any rights or remedies, waiver, 
forbearance or delay in enforcing any rights or remedies, the declaration of acceleration, 
the declaration of defaults or events of default, the release, in whole or in part, of any 
collateral or other property, and any consent, approval or waiver), and all such 
extensions, consolidations, modifications, amendments acts and omissions shall not 
release, impair or otherwise affect Junior Lender’s obligations and agreements hereunder. 

3. Junior Lender Agreements. 

(a) Without the prior written consent of City Lender in each instance, such 
consent not to be unreasonably withheld, Junior Lender shall not (in its capacity as Junior 
Lender, as opposed to in its capacity as guarantor, or as the sole member of NHPF) (i) 
amend, modify, waive, extend, renew or replace any provision of any of the Junior Loan 
Documents, or (ii) pledge, assign, transfer, convey, or sell any interest in the Junior 
Indebtedness or any of the Junior Loan Documents; or (iii) accept any payment on 
account of the Junior Indebtedness other than a regularly scheduled payment of interest 
or principal and interest made not earlier than ten (10) days prior to the due date thereof; 
or (iv) take any action which has the effect of increasing the Junior Indebtedness; or (v) 
appear in, defend or bring any action in connection with the Property; or (vi) take any 
action concerning environmental matters affecting the Property. Regardless of any 
contrary provision in the Junior Loan Documents, Junior Lender shall not collect 
payments for the purpose of escrowing for any cost or expense related to the Property or 
for any portion of the Junior Indebtedness. 

(b) Junior Lender hereby agrees that City Lender may, at its option (but 
without any obligation to do so), at any time (including during the pendency of a 
Bankruptcy Proceeding), purchase the Junior Loan at par (and without liability for any 
prepayment premiums or liquidated damages set forth in the Junior Loan Documents). 
Such transfer and assignment of the Junior Loan shall be without representation or 
recourse, except that Junior Lender shall represent that it is the sole holder of the Junior 
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Loan, that it has authority to assign and convey the Junior Loan Documents, that, to the 
best of its knowledge, there are no defaults or breaches under the Junior Loan 
Documents, and as to the total amount then outstanding under the Junior Loan. Junior 
Lender shall give City Lender a concurrent copy of each notice of a Junior Loan Default, 
Enforcement Action Notice or other material notice given by Junior Lender under the 
Junior Loan Documents. Notwithstanding any contrary provision in the Junior Loan 
Documents, City Lender shall have the right, but shall not have any obligation, to cure 
any Junior Loan Default until ninety (90) days following City Lender’s receipt of an 
Enforcement Action Notice given by Junior Lender as a consequence of the Junior Loan 
Default.  City Lender shall not be subrogated to the rights of Junior Lender under the 
Junior Loan Documents by reason of City Lender having cured any Junior Loan Default.  
However, Junior Lender acknowledges that all amounts advanced or expended by City 
Lender to cure a Junior Loan Default shall be added to and become a part of the City 
Indebtedness pursuant to the terms of the City DOT. 

(c) In the event and to the extent that each of City Lender and Junior Lender 
have under their respective loan documents certain approval or consent rights over the 
same subject matters (regardless of whether the obligations or rights are identical or 
substantially identical), Junior Lender agrees that City Lender shall exercise such 
approval rights on behalf of both City Lender and Junior Lender, and Junior Lender shall 
have no right to object to any such action or approval taken by City Lender and shall 
consent thereto and be bound thereby.  Junior Lender hereby irrevocably grants to City 
Lender a power of attorney, coupled with an interest, to take any actions or send any 
notices deemed necessary or appropriate by City Lender to effectuate the foregoing, 
either in the name of City Lender or in the name of Junior Lender.  Without limiting the 
generality of the foregoing, as between the Junior Lender and the City Lender, the City 
Lender shall have all approval, consent and oversight rights in connection with any 
insurance claims relating to the Property, any decisions regarding the use of insurance 
proceeds after a casualty loss or condemnation awards, the hiring or firing of property 
managers, or otherwise related in any way to the Property, and Junior Lender shall have 
no right to object to any such action or approval taken by City Lender and shall consent 
thereto and be bound thereby. 

(d) Junior Lender agrees that in any action commenced to enforce the 
obligation of Borrower to pay any portion of the Junior Indebtedness, the judgment shall 
not be enforceable personally against Borrower or Borrower’s assets, and the recourse of 
Junior Lender for the collection of the Junior Indebtedness shall be limited to actions 
against the Property and the rents, profits, issues, products, and income from the 
Property. 

(e) Junior Lender shall not commence or join with any other creditor in 
commencing any Bankruptcy Proceeding involving Borrower, and Junior Lender shall 
not initiate and shall not be a party to any action, motion or request, in a Bankruptcy 
Proceeding involving any other person or entity, which seeks the consolidation of some 
or all of the assets of Borrower into such Bankruptcy Proceeding.  In the event of any 
Bankruptcy Proceeding relating to Borrower or the Property or, in the event of any 
Bankruptcy Proceeding relating to any other person or entity into which (notwithstanding 
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the covenant in the first sentence of this clause) the assets or interests of Borrower are 
consolidated, then in either event, the City Loan shall first be paid in full or deemed 
repaid before Junior Lender shall be entitled to receive and retain any payment or 
distribution in respect to the Junior Loan.  In order to implement the foregoing 
subordination provisions of this Agreement, Junior Lender hereby irrevocably authorizes 
and empowers City Lender to take such actions in its own name or in the name of Junior 
Lender as City Lender deems necessary or appropriate to effectuate the provisions of this 
Agreement.  Junior Lender agrees that (i) City Lender shall receive all payments and 
distributions of every kind or character in respect of the Junior Loan to which Junior 
Lender would otherwise be entitled, but for the subordination provisions of this 
Agreement (including without limitation, any payments or distributions during the 
pendency of a Bankruptcy Proceeding involving Borrower or the Property), (ii) City 
Lender may, in the name of Junior Lender or otherwise, demand, sue for, collect, receive 
and give receipt for any and all such payments or distributions, (iii) City Lender may, in 
its own name or in the name of Junior Lender, file, prove or vote or consent in any such 
proceeding with respect to any or all claims of Junior Lender relating to the Junior Loan 
(including without limitation, all proofs of claims regarding the Junior Loan and all 
Junior Lender voting rights in connection with creditor committee actions and in 
connection with any plan of liquidation, reorganization or extension), all of which rights 
are hereby irrevocably assigned by Junior Lender to City Lender, and (iv) the 
subordination of the Junior Loan and the Junior Loan Documents shall not be affected in 
any way by City Lender electing, under Section 1111(b) of the federal bankruptcy code, 
to have its claim treated as being a fully secured claim.  In addition, except in connection 
with the Senior Loan (as defined in the Borrower Loan Agreement) Junior Lender hereby 
covenants and agrees that, in connection with a Bankruptcy Proceeding involving 
Borrower, neither Junior Lender nor any of its affiliates shall (i) make or participate in a 
loan facility to or for the benefit of Borrower on a basis that is senior to or pari passu with 
the liens and interests held by City Lender pursuant to the City Loan Documents, (ii) not 
vote affirmatively in favor of any plan of reorganization or liquidation unless City Lender 
has also voted affirmatively in favor of such plan (assuming City Lender has not 
exercised its rights hereunder to Junior Lender’s voting rights), and (iii) not contest the 
continued accrual of interest on the City Indebtedness, in accordance with and at the rates 
specified in the City Loan Documents, both for periods before and for periods after the 
commencement of such Bankruptcy Proceedings.  Junior Lender shall execute and 
deliver to City Lender powers of attorney, assignments or other instruments as may be 
reasonably requested by City Lender that are required in order to enable it to exercise the 
above-described authority or powers in this Section 3(e) with respect to any or all of the 
Junior Loan Documents, and to collect and receive any and all payments or distributions 
which may be payable or deliverable at any time upon or with respect to any of the Junior 
Loan Documents to Junior Lender. Junior Lender hereby appoints City Lender as its true 
and lawful attorney-in-fact, with full power of substitution, for the purpose of carrying 
out the provisions of this Section 3.(e)  and taking any action and executing any 
instruments (including without limitation, any proof of claim, release or subordination of 
the Junior Loan Documents, or other instruments required to be executed by Junior 
Lender hereunder) which City Lender may deem necessary or appropriate to accomplish 
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the purposes hereof, which appointment as attorney-in-fact is coupled with interest and is 
irrevocable. 

(f) Junior Lender covenants and agrees that the effectiveness of this 
Agreement and the rights of City Lender hereunder shall be in no way impaired, affected, 
diminished or released by any renewal or extension of the time of payment of the City 
Loan, by any delay, forbearance, failure, neglect or refusal of City Lender in enforcing 
payment thereof or in enforcing the lien of or attempting to realize upon the City Loan 
Documents or any other security which may have been given or may hereafter be given 
for the City Loan, by any waiver or failure to exercise any right or remedy under the City 
Loan Documents, or by any other act or failure to act by City Lender.  Junior Lender 
acknowledges that City Lender, at its sole option, may release all or any portion of the 
Property from the lien of the City DOT, and may release or waive any guaranty, surety or 
indemnity providing additional collateral to City Lender, and Junior Lender hereby 
waives any legal or equitable right in respect of marshaling it might have, in connection 
with any release of all or any portion of the Property by City Lender, to require the 
separate sales of any portion of the Property or to require City Lender to exhaust its 
remedies against any portion of the Property or any other collateral before proceeding 
against any other portion of the Property or other collateral (including guarantees) for the 
City Loan.  City Lender may pursue all rights and remedies available to it under the City 
Loan Documents, at law, or in equity, regardless of any Enforcement Action Notice or 
Enforcement Action by Junior Lender. At any time or from time to time and any number 
of times, without notice to Junior Lender and without affecting the liability of Junior 
Lender, (a) the time for payment of the City Indebtedness may be extended or the City 
Indebtedness may be renewed in whole or in part; (b) the time for Borrower’s 
performance of or compliance with any covenant or agreement contained in the City 
Loan Documents, whether presently existing or hereinafter entered into, may be extended 
or such performance or compliance may be waived; (c) the maturity of the City 
Indebtedness may be accelerated as provided in the City Loan Documents; (d) any City 
Loan Document may be extended, consolidated, modified or amended by City Lender 
and Borrower in any respect, including, but not limited to, an increase in the principal 
amount; and (e) any security for the City Indebtedness may be modified, exchanged, 
surrendered or otherwise dealt with or additional security may be pledged or mortgaged 
for the City Indebtedness.  If, after the occurrence of a City Loan Default, City Lender 
acquires title to any of the Property pursuant to a mortgage foreclosure conducted in 
accordance with applicable law, the lien, operation, and effect of the Junior Security 
Instrument and other Junior Loan Documents automatically shall terminate with respect 
to such Property upon City Lender’s acquisition of title. 

(g) Junior Lender acknowledges that it entered into the transactions 
contemplated by the Junior Loan Documents and made the Junior Loan to Borrower 
without reliance upon any information or advice from City Lender.  Junior Lender made 
its own underwriting analysis in connection with the Junior Loan, its own credit review 
of Borrower, and investigated all matters pertinent, in Junior Lender’s judgment, to its 
determination to make the Junior Loan to Borrower.  Junior Lender acknowledges that it 
is sophisticated and experienced, and was represented by competent counsel in 
connection with this Agreement. 
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(h) Junior Lender hereby represents and warrants that, as of the date hereof, 
no proceeds of the Junior Loan have been disbursed to Borrower.  Junior Lender hereby 
further represents and warrants that: (i) Junior Lender is now the owner and holder of the 
Junior Loan Documents; (ii) the Junior Loan Documents are now in full force and effect; 
(iii) the Junior Loan Documents have not been modified or amended; (iv) no default or 
event which, with the passing of time or giving of notice would constitute a default, 
under the Junior Loan Documents has occurred; (v) the current outstanding principal 
balance of the Junior Indebtedness is $1,497,000.00; (vi) no scheduled monthly payments 
under the Junior Loan Documents have been or will be prepaid except with the prior 
written consent of City Lender; (vii) none of the rights of Junior Lender under any of the 
Junior Loan Documents are subject to the rights of any third parties, by way of 
subrogation, indemnification or otherwise; and (viii) the Junior Loan Documents are all 
of the documents evidencing, securing and/or governing the Junior Loan.  Borrower 
further represents and warrants that it has provided to City Lender a true, complete, and 
correct copy of all the Junior Loan Documents. 

(i) Junior Lender hereby agrees that notwithstanding anything to the contrary 
in the Junior Loan Documents, for so long as the City Loan is outstanding, the maturity 
date of the Junior Note shall occur no earlier than one (1) month after the maturity date of 
the City Note.   

4. Standstill Agreement; Right to Cure City Loan Default. 

(a) Until such time as any of the City Indebtedness has been repaid or deemed 
repaid in full and the City DOT has been released and discharged, Junior Lender shall not 
without the prior written consent of City Lender, which may be withheld in City Lender’s 
sole and absolute discretion, take any Enforcement Action, including, without limitation, 
(i) accelerate the Junior Loan, (ii) exercise any of Junior Lender’s remedies under the 
Junior Security Instrument or any of the other Junior Loan Documents (including, 
without limitation, the commencement of any judicial or non-judicial action of 
proceeding (a) to enforce any obligation of Borrower under any of the Junior Loan 
Documents, (b) to collect any monies payable to Borrower, (c) to have a receiver 
appointed to collect any monies payable to Borrower; or (d) to foreclose the lien(s) 
created by the Junior Security Instrument) or (iii) file or join in the filing of any 
involuntary Bankruptcy Proceeding against Borrower or any person or entity which owns 
a direct or indirect interest in Borrower; provided, however, that such limitation on the 
remedies of Junior Lender shall not derogate or otherwise limit Junior Lender’s rights, 
following an event of default under the Junior Loan Documents to (a) compute interest on 
all amounts due and payable under the Junior Loan at the default rate described in the 
Junior Loan Documents, (b) compute prepayment premiums and late charges, and (c) 
enforce against any person, other than Borrower and any guarantors or indemnitors under 
the City Loan Documents, any guaranty of the obligations of Borrower under the Junior 
Loan. 

(b) City Lender shall, simultaneously with the sending of any notice of a City 
Loan Default to Borrower, send to Junior Lender a copy of said notice under the City 
Loan Documents; provided, however, failure to do so shall not affect the validity of such 
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notice or any obligation of Borrower to City Lender and shall not affect the relative 
priorities between the City Loan and the Junior Loan as set forth herein.  Borrower 
covenants and agrees to forward to Junior Lender, within three (3) business days of 
Borrower’s receipt thereof, a copy of any notice of a City Loan Default Borrower 
receives from City Lender. 

(c) Junior Lender shall have the right, but shall have no obligation, to cure 
any City Loan Default; provided, if Junior Lender shall elect to cure any such Default, it 
shall so notify City Lender and shall commence and complete such curing within any 
applicable notice or grace period, if any, as Borrower is permitted by the terms of the 
City Loan Documents to cure such City Loan Default.  Junior Lender shall not be 
subrogated to the rights of City Lender under the City Loan Documents by reason of 
Junior Lender having cured any City Loan Default.  However, City Lender acknowledges 
that, to the extent so provided in the Junior Loan Documents, amounts advanced or 
expended by Junior Lender to cure a City Loan Default may be added to and become a 
part of the Junior Indebtedness. 

(d) Junior Lender agrees that, notwithstanding any contrary provision 
contained in the Junior Loan Documents, a City Loan Default shall not constitute a 
default under the Junior Loan Documents if no other default occurred under the Junior 
Loan Documents. 

(e) Junior Lender acknowledges that any conveyance or other transfer of title 
to the Property pursuant to a foreclosure of the Junior Security Instrument (including a 
conveyance or other transfer of title pursuant to the exercise of a power of sale contained 
in the Junior Security Instrument), or any deed or assignment in lieu of foreclosure or 
similar arrangement, shall be subject to the transfer provisions of the City Loan 
Documents; and the person (including Junior Lender) who acquires title to the Property 
pursuant to the foreclosure proceeding (or pursuant to the exercise of a power of sale 
contained in the Junior Security Instrument) shall not be deemed to be automatically 
approved by City Lender. 

5. Insurance.  Junior Lender agrees that, as between Junior Lender and City Lender, 
all original policies of insurance required pursuant to the City Loan Agreement shall be held by 
City Lender.  The preceding sentence shall not preclude Junior Lender from requiring that it be 
named as a loss payee, as its interest may appear, under all policies of property damage insurance 
maintained by Borrower with respect to the Property, provided such action does not affect the 
priority of payment of the proceeds of property damage insurance under the City DOT, or that it 
be named as an additional insured under all policies of liability insurance maintained by 
Borrower with respect to the Property. 

6. Default.  Junior Lender and Borrower acknowledge and agree that a default by 
either such party under this Agreement shall, at the sole option of City Lender, constitute a 
default under the City Loan Documents.  Each party hereto acknowledges that in the event any 
party fails to comply with its obligations hereunder, the other parties shall have all rights 
available at law and in equity, including the right to obtain specific performance of the 
obligations of such defaulting party and injunctive relief.  No failure or delay on the part of any 
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party hereto in exercising any right, power or remedy hereunder shall operate as a waiver 
thereof, nor shall any single or partial exercise of any such right, power or remedy preclude any 
other or further exercise thereof or the exercise of any other right, power or remedy hereunder. 

7. Enforcement Costs.  Borrower and Junior Lender agree to reimburse City Lender 
for any and all actual costs and expenses (including reasonable attorneys’ fees) incurred by City 
Lender in connection with enforcing its rights against Junior Lender under this Agreement. 

8. Notices.  Any notice which any party hereto may be required or may desire to 
give hereunder shall be deemed to have been given and shall be effective only if it is in writing 
and (i) delivered personally, (ii) mailed, postage prepaid, by United State registered or certified 
mail, return receipts requested, or (iii) delivered by overnight express courier, in each instance 
addressed as follows: 

To Junior Lender: The NHP Foundation 
122 East 42nd Street, Ste. 4900 
New York, NY 10168 
Attention: John Hoffer 

If to City Lender: City of Houston 
c/o Housing and Community Development Department 
2100 Travis, 9th Floor 
Houston, TX 77002 
Attention: Director  

With a copy to: City of Houston Legal Department 
900 Bagby, 4th Floor 
Houston, TX 77002 
Attention: Section Chief, Disaster Recovery  
 

With a copy to: Housing and Community Development Department 
2100 Travis, 9th Floor 
Houston, TX 77002 
Attention:      
 

or at such other addresses or to the attention of such other persons as may from time to time be 
designated by the party to be addressed by written notice to the other in the manner herein 
provided. Notices, demands and requests given in the manner aforesaid shall be deemed 
sufficiently served or given for all purposes hereunder when received or when delivery is refused 
or when the same are returned to sender for failure to be called for. 

9. WAIVER OF TRIAL BY JURY.  TO THE MAXIMUM EXTENT 
PERMITTED UNDER APPLICABLE LAW, EACH OF THE PARTIES HERETO (A) 
COVENANTS AND AGREES NOT TO ELECT A TRIAL BY JURY WITH RESPECT TO 
ANY ISSUE ARISING OUT OF THIS AGREEMENT OR THE RELATIONSHIP BETWEEN 
THE PARTIES THAT IS TRIABLE OF RIGHT BY A JURY AND (B) WAIVES ANY RIGHT 
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TO TRIAL BY JURY WITH RESPECT TO SUCH ISSUE TO THE EXTENT THAT ANY 
SUCH RIGHT EXISTS NOW OR IN THE FUTURE.  THIS WAIVER OF RIGHT TO TRIAL 
BY JURY IS SEPARATELY GIVEN BY EACH PARTY, KNOWINGLY AND 
VOLUNTARILY WITH THE BENEFIT OF COMPETENT LEGAL COUNSEL. 

10. Term.  The term of this Agreement shall commence on the date hereof and shall 
continue until the earliest to occur of the following events:  (i) the payment, or the deemed 
payment, of all of the principal of, interest on and other amounts payable under the City Loan 
Documents; (ii) the payment of all of the principal of, interest on and other amounts payable 
under the Junior Loan Documents, other than by reason of payments which Junior Lender is 
obligated to remit to City Lender pursuant to the terms hereof; (iii) the acquisition by City 
Lender of title to the Property pursuant to a foreclosure, or a deed in lieu of foreclosure, of (or 
the exercise of a power of sale contained in) the City DOT; or (iv) the acquisition by Junior 
Lender of title to the Property pursuant to a foreclosure, or a deed in lieu of foreclosure, of (or 
the exercise of a power of sale contained in) the Junior Security Instrument, but only if such 
acquisition of title does not violate any of the terms of this Agreement. 

11. Miscellaneous. 

(a) Junior Lender shall, within ten (10) business days following a request 
from City Lender, provide City Lender with a written statement setting forth the then 
current outstanding principal balance of the Junior Loan, the aggregate accrued and 
unpaid interest under the Junior Loan, and stating whether, to the knowledge of Junior 
Lender, any default or event of default exists under the Junior Loan, and containing such 
other information with respect to the Junior Indebtedness as City Lender may require. 
Upon notice from City Lender from time to time, Junior Lender shall execute and deliver 
such additional instruments and documents, and shall take such actions, as are reasonably 
required by City Lender in order to further evidence or effectuate the provisions and 
intent of this Agreement. 

(b) This Agreement shall bind and inure to the benefit of all successors and 
assigns of Junior Lender and City Lender.  City Lender may assign its interest in the City 
Loan Documents without notice to or consent of Junior Lender.  Junior Lender may only 
assign its rights and interests hereunder following the prior written consent of City 
Lender, which consent may be withheld or conditioned in its sole and absolute discretion. 

(c) City Lender hereby consents to the Junior Loan and the Junior Loan 
Documents; provided, however, that this Agreement does not constitute an approval by 
City Lender of the terms of the Junior Loan Documents.  Junior Lender hereby consents 
to the City Loan and the City Loan Documents; provided, however, that this Agreement 
does not constitute an approval by Junior Lender of the terms of the City Loan 
Documents. 

(d) This Agreement may be executed in multiple counterparts, each of which 
shall constitute an original document and all of which together shall constitute one 
agreement. 
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(e) IN ALL RESPECTS, INCLUDING, WITHOUT LIMITATION, 
MATTERS OF CONSTRUCTION AND PERFORMANCE OF THIS AGREEMENT 
AND THE OBLIGATIONS ARISING HEREUNDER, THIS AGREEMENT HAS 
BEEN ENTERED INTO AND DELIVERED IN, AND SHALL BE CONSTRUED IN 
ACCORDANCE WITH AND GOVERNED BY, THE LAWS OF THE STATE WHERE 
THE PROPERTY IS LOCATED, WITHOUT GIVING EFFECT TO ANY 
PRINCIPLES OF CONFLICTS OF LAW. 

(f) Time is of the essence in the performance of every covenant and 
agreement contained in this Agreement. 

(g) If any provision or remedy set forth in this Agreement for any reason shall 
be held to be invalid, illegal or unenforceable in any respect, such invalidity, illegality or 
unenforceability shall not affect any other provision or remedy of this Agreement and this 
Agreement shall be construed as if such invalid, illegal or unenforceable provision or 
remedy had never been set forth herein, but only to the extent of such invalidity, illegality 
or unenforceability. 

(h) Each party hereto hereby represents and warrants that this Agreement has 
been duly authorized, executed and delivered by it and constitutes a legal, valid and 
binding agreement enforceable in all material respects in accordance with its terms. 

(i) Borrower hereby acknowledges and consents to the execution of this 
Agreement, and agrees to be bound by the provisions hereof that are applicable to 
Borrower.  Solely as between City Lender and Junior Lender, all of the signatories below 
hereby agree that to the extent of any conflict between the terms and provisions of this 
Agreement and the terms and provisions of the City Loan Documents and/or the Junior 
Loan Documents respectively, the terms and provisions of this Agreement shall govern 
and control.  By executing this Agreement in the place provided below, Borrower hereby 
(i) acknowledges the provisions hereof, (ii) agrees not to take any action inconsistent with 
City Lender’s rights or Junior Lender’s rights under this Agreement, (iii) waives and 
relinquishes to the maximum extent permitted by law any and all rights, defenses and 
claims now existing or hereinafter accruing relating to Junior Lender’s forbearance from 
exercising any rights and remedies pursuant to Section 4 of this Agreement, including, 
without limitation, any defenses based on the statute of limitations or any equitable 
defenses, such as laches, and (iv) acknowledges and agrees that (A) this Agreement is 
entered into for the sole protection and benefit of City Lender and Junior Lender (and 
their respective successors, assigns and participants), and no other person (including 
Borrower) shall have any benefits, rights or remedies under or by reason of this 
Agreement, (B) nothing in this Agreement is intended, or shall be construed to, relieve or 
discharge the obligations or liabilities of any third party (including Borrower under the 
City Loan Documents and the Junior Loan Documents), (c) neither of them nor any of 
their affiliates shall be, or be deemed to be, beneficiaries of any of the provisions hereof 
or have any rights hereunder whatsoever, and (D) no provision of this Agreement is 
intended to, or shall be construed to, give any such third party (including Borrower) any 
right subrogating to the rights of, or action against, City Lender or Junior Lender. 
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(j) No amendment, supplement, modification, waiver or termination of this 
Agreement shall be effective against any party unless such amendment, supplement, 
modification, waiver or termination is contained in a writing signed by such party. 

(k) No party other than City Lender and Junior Lender shall have any rights 
under, or be deemed a beneficiary of any of the provisions of, this Agreement. 

(l) Nothing herein or in any of the City Loan Documents or Junior Loan 
Documents shall be deemed to constitute City Lender as a joint venturer or partner of 
Junior Lender. 

12. Attached Exhibits.   

The following Exhibits are attached to this Agreement and are incorporated by reference 
herein as if more fully set forth in the text hereof: 

Exhibit A – Legal Description 

The terms of this Agreement are modified and supplemented as set forth in said Exhibits.  
To the extent of any conflict or inconsistency between the terms of said Exhibits and the text of 
this Agreement, the terms of said Exhibits shall be controlling in all respects. 

[REMAINDER OF PAGE INTENTIONALLY LEFT BLANK] 
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IN WITNESS WHEREOF, the undersigned have duly executed and delivered this 
Subordination Agreement or caused this Subordination Agreement to be duly executed and 
delivered by their respective authorized representatives as of the date first set forth above.   

JUNIOR LENDER: 

THE NHP FOUNDATION,  
a District of Columbia nonprofit corporation 
 
 
 
By:       
Name:  [__________________] 
Title:    [__________________] 

STATE OF ______________ ) 
  ss.: 

COUNTY OF ___________          ) 
 
On the _____ day of _______ in the year 2021 before me, the undersigned, a notary public in 
and for said state, personally appeared [______________], personally known to me or proved to 
me on the basis of satisfactory evidence to be the individual whose name is subscribed to the 
within instrument and acknowledged to me that s/he executed the same in his/her capacity 
indicated and that by his/her signature on the instrument, the entity executed the instrument. 
 

 
    
Notary Public 
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CITY: 

  
SEAL/ATTEST:    CITY OF HOUSTON, TEXAS 
 
 
                                             __________________________ 
Pat Jefferson Daniel, City Secretary  Sylvester Turner, Mayor 
 
APPROVED:     COUNTERSIGNED: 
 
 
                                          ___________________________        
Tom McCasland, Director   Chris B. Brown, Controller 
Housing and Community Development 
Department 

 

APPROVED AS TO FORM:  COUNTERSIGNATURE DATE: 
 
  ___________________________    
Senior Assistant City Attorney 
LD# ____________________ 

     
       
 
  
STATE OF TEXAS § 
   § 
COUNTY OF HARRIS § 
 
 The foregoing instrument was acknowledged before me on the ____ day of 
____________________, 20__, by _____________________ for Sylvester Turner, Mayor of the 
CITY OF HOUSTON, a municipal corporation, on behalf of said corporation.  
 
 
       ____________________________________ 
       Notary Public, State of Texas 
       ____________________________________ 
       Printed Name of Notary 

 My commission expires: __________ 

 



 

               3 The Citadel Apartments 

 

NHPF: 

      NHPF HOUSTON, LLC, a Texas limited liability  
      company 
 
       
      By: The NHP Foundation, 

a District of Columbia non-profit 
corporation, it sole member 
 
 
By:       
Name:      
Title:      

 

STATE OF ______________ ) 
  ss.: 

COUNTY OF ___________          ) 
 
On the _____ day of _______ in the year 2021 before me, the undersigned, a notary public in 
and for said state, personally appeared _____________________ personally known to me or 
proved to me on the basis of satisfactory evidence to be the individual whose name is subscribed 
to the within instrument and acknowledged to me that s/he executed the same in his/her capacity 
indicated and that by his/her signature on the instrument, the entity executed the instrument. 
 

 
    
Notary Public 
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ACKNOWLEDGED AND AGREED AS OF THE DATE FIRST SET FORTH ABOVE: 

BORROWER: 

CHCDC AFFORDABLE ELDERLY, LLC, 
a Texas limited liability company 
 
By: CH AFFORDABLE MANAGER, LLC, a Texas  
 limited liability company, its managing member 
 
 By: NHPF HOUSTON, LLC, a Texas limited  
  liability company, its manager 
 
  By: THE NHP FOUNDATION, a  
   District of Columbia non-profit  
   corporation, its sole member 
 
 
   By: _________________________ 
          Name:  
          Title:  

 
STATE OF _____________ ) 

) 
COUNTY OF ___________ ) 

On this ____ day of _________, 2021, before me, _________________, personally 
appeared [________], known to me or proven on the basis of satisfactory evidence to be the 
person whose name is subscribed to the within instrument, and acknowledged to me that he/she 
executed the same in his/her authorized capacity as the __________________ of The NHP 
Foundation, a District of Columbia non-profit corporation, the sole member of NHPF Houston, 
LLC, the Managing Member of CH Affordable Manager, LLC the Managing Member of 
CHCDC Affordable Elderly, LLC, and that by his/her signature on the instrument the entity on 
behalf of which he/she acted executed the instrument. 

WITNESS my hand and official seal. 

________________________________ 
Notary 

My Commission expires: 

(SEAL) 



 

               5 The Citadel Apartments 

 

EXHIBIT A 

LEGAL DESCRIPTION 

Tract 1: 
 
Reserve "B" in Block 1 of Citadel on Elgin, a subdivision in Harris County, Texas, according to 
the map or plat thereof recorded in Film Code No. 695094 of the Map Records of Harris County, 
Texas. 
 
Tract 2: 
 
Easement rights as set forth in Easement Agreement executed as of July 9, 2021, by Change 
Happens Community Development Corporation, a Texas non-profit corporation, and CHCDC 
Affordable Elederly, LLC, a Texas limited liability company, recorded under Clerk's File No. 
__________ of the Real Property Records of Harris County, Texas.
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